SETTLEMENT AGREEMENT FOR THE
MARTIN LUTHER KING BOULEVARD IMPROVEMENTS PROJECT

< /
—This Settlement Agreement (“Agreement”) is made and entered into this C>? / > day of
} tuly , 2010 by and between the City of Las Vegas, a municipal corporation in the State of
Nevada (the “City”) and Wells Cargo, Inc., a Nevada corporation (“Wells Cargo”). The City and Wells
Cargo are individually or collectively referred to herein as the “Settling Party” or “Settling Parties.”

RECITALS

WHEREAS, On January 31, 2008, the City and Wells Cargo entered into a contract
(“Construction Contract”) providing for the construction of a project known as Martin Luther King
Boulevard Improvements, Alta Drive to Carey Avenue, CLV Bid No. 07.1730.05-LED, which included
improvements to Martin Luther King Boulevard (“Project”); and

WHEREAS, the City and Wells Cargo executed a Settlement Agreement (the “First Settlement
Agreement”) on September 4, 2009 to settle previous construction issues, disputes, and claims related to
the Project; and

WHEREAS, the City and Wells Cargo, through their respective authorized representatives, have
participated in arms length negotiations related to construction issues, disputes, and claims related to the
Project; and

WHEREAS, without any admission of liability, the Settling Parties now desire to settle additional
construction issues, disputes, and claims as they relate to the Project, and to release each other from
certain claims subject to the terms and conditions set forth below; and

WHEREAS, the Director of Public Works, and his designated representatives, are authorized to
approve modifications to the Construction Contract provided the amount of the modification does not
exceed the amount of the contingency fund established for the Project; and

WHEREAS, the settlement agreed to herein by the Settling Parties will be made pursuant to a
change order issued in connection with the Project, and not a payment under the provisions of this
Agreement.

NOW, THEREFORE, in consideration of the foregoing facts and terms, conditions and covenants
set forth below, the Settling Parties hereto agree as follows:

ARTICLE I
EXTENSION OF TIME

Prior to this Settlement Agreement, the First Settlement Agreement extended the contract time by
151 calendar days due to delays thereby extending the original contract to March 23, 2010. The Settling
Parties hereby agree to extend the contract time by an addition 129 days such that the Contract shall be
substantially complete by July 30, 2010 due to delays as of May 12, 2010 caused by utility conflicts,
asphalt oil escalation and other Project issues set forth below. No further work, except for the 30-day
punch list items, is expected by either Party to be performed beyond July 30, 2010. After July 30, 2010,
the conditions and requirements of Special Provisions Section 108.09 “Failure to Complete the Work on
Time” shall apply. This shall be consideration for all delays for all items of work up to July 30, 2010.



Notwithstanding the aforementioned dates this Agreement does not release or waive or otherwise address
delays or other Project issues that may be encountered by the Settling Parties after July 30, 2010.

ARTICLE II
ADDITIONAL WORK

The City is granting this Extension of Contract time for work completed to date and Wells Cargo
has not agreed to perform any additional items of work.

ARTICLE 111
SETTLEMENT AMOUNT

The Settling Parties hereby agree that the City will issue a change order, through July 30, 2010,
authorizing payment to Wells Cargo in the amount of Six Hundred Eleven Thousand Two Hundred Five
Dollars and 67/100 Cents ($611,205.67) (“Settlement Amount”) (which includes the payment of any
interest pursuant to NRS 338.010 et. seq.) as the final and complete payment for the following, all of
which arose prior to July 30, 2010:

1. Compensation for issues related to utility delays and inefficiencies at Four Hundred Forty Six
Thousand Six Hundred Dollars and No Cents. ($446,600.00).

2. Asphalt oil escalation costs due to extended contract time in the amount of Seventy Nine Thousand
Four Hundred Fifty Four Dollars and Seventy Four Cents ($79,454.74).

3. Bonds, Builders Risk Insurance, and General Liability in the amount of Eighty Five Thousand One
Hundred Fifty Dollars and 93/100 Cents ($85,150.93).

The City shall pay the Settlement Amount within thirty (30) days after the execution of this
Agreement by the Parties and approval by the Regional Transportation Commission of Southern Nevada
(“RTC”) and by City Council. The Settlement Amount will be paid pursuant to a change order issued in
connection with, and authorized under, the Contract, which shall be approved and executed in the same
manner as other change orders issued in connection with the Project.

ARTICLE IV
RELEASE

In consideration for the City paying the Settlement Amount, Wells Cargo hereby releases the
City, its officers, employees, agents, representatives and consultants from any and all current or future
claims, known and unknown, related to the construction of the Project (including any and all additional
costs related to change orders or requests for proposals) and any and all damages incurred (including
delay damages) in connection therewith, from the date of the Notice to Proceed and through July 30,
2010.

In addition, Wells Cargo hereby forever releases any right under the Construction Contract to any
claim related to the Construction Contract (including, but not limited to utilities, pavement sequencing,
UTACS, asphalt oil escalation, landscaping), or any formal or informal communication between the
Settling Parties or their agents at any time, adequately indicated to Wells Cargo at any time the necesssary
labor, materials, equipment and incidentals and other requirements of the Construction Contract.

Wells Cargo hereby represents that its counsel of record has explained the effect of the execution
of this Agreement and the release of all claims, known and unknown, as provided for herein and, based
upon that explanation, Wells Cargo understands and acknowledges the legal significance and the
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consequences of the claims being released by this Agreement. Wells Cargo further represents that it
understands and acknowledges the legal significance and consequence of the release of unknown current
or future claims related to construction of the Project and/or for any claims or issues against the City
arising from the construction of the Project from the Date of Award of Contract and through July 30,
2010.

ARTICLE IV
REPRESENTATION AND WARRANTY

The Parties hereby represent and warrant they have not heretofore assigned or transferred, or
purported to assign or transfer, to any person not a party hereto, claims or rights as to any of the matters
released and referenced herein, or any part or portion thereof. The Parties further agree to indemnify and
hold each other, their officers, employers, agents, representatives, and consultants harmless from and
against any claim, demand, damage, liability, accounting, reckoning, obligations, costs, expense, lien,
action or cause of action (including the payment of attorneys’ fees and costs actually incurred, whether or
not litigation has been commenced), arising out of any such assignment or transfer in violation of this
representation and warranty. Wells Cargo further agrees to defend, indemnify and hold the City or its
officers harmless from any claims or causes of action, known or unknown, from Well Cargo’s
subcontractors of any tier, and material suppliers in the past through July 30, 2010 related to the claims in
this Agreement. The City agrees to notify Wells Cargo immediately of any claims or causes of action,
which are served or received by it. Wells Cargo’s obligation to defend the City commences once notified
by the City or once it is notified by the claimant or litigant. Nothing contained herein is intended to
release or indemnify for any claims except the claims except as specifically provided herein in relation to
the specific claims contained in this Agreement.

ARTICLEV
NO ADMISSION OF LIABILITY

It is further understood that this Agreement is a compromise of disputed claims existing between
the Settling Parties and the execution of this Agreement is not to be construed as an admission of liability
on the part of Settling Parties and the Settling Parties deny liability therefore and that this Agreement
intends merely to avoid the cost of further litigation and buy its peace.

ARTICLE VI
COVENANT NOT TO SUE

The Parties covenant and agree they will forever refrain from instituting, prosecuting,
maintaining, proceeding on or advising a lawsuit or arbitration action be commenced against the other
which arises out of, or is or may be, in whole or in part, based upon, related to, or connected with the
claims in this Agreement from the Date of Award of Contract and through July 30, 2010.

ARTICLE VII
MISCELLANEOUS REPRESENTATIONS AND WARRANTIES

1. Each Settling Party has received independent legal advice from its attorney with respect to the
advisability of making the settlement provided for herein and the execution of this Agreement.

2. Neither Settling Party, nor any officer, agent, council member, partner, employee, representative,
trustee or attorney of or for any Settling Party, has made any statement or representation to the
other Settling Party regarding any fact relied upon entering into this Agreement and each Settling
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10.

11.

Party is not relying upon any statement, representation or promise of the other Settling Party, and
officer, agent, council member, partner, employee, representative, trustee or attorney of the
Settling party in executing this Agreement, or in making the settlement provided for herein,
except as expressly stated in this Agreement.

Each Settling Party to this Agreement has made such investigations of the facts pertaining to this
Agreement and the settlement set forth herein, and all of the matters pertaining thereto, as it
deems necessary.

Each Settling Party, or responsible representative thereof, has read this Agreement and
understands the contents thereof. The persons executing this Agreement on behalf of the Settling
Parties are empowered to do so and thereby bind the Settling Party.

In entering into this Agreement and the settlement provided for herein, each Settling Party
assumes the risk of any misrepresentation or mistake. This Agreement is intended to be, and
hereby is, final and binding upon the Settling Parties, regardless of any claims of
misrepresentations, promise made without intent to perform, concealment of act, mistake of fact
or law, or of any other circumstance whatsoever.

Each Settling Party warrants and represents that (i) this Agreement in its reduction to final written
form is a result of extensive good faith arms length negotiations between the Settling Parties
through their respective representatives; (ii) said representatives have carefully reviewed and
examined this Agreement for execution by the Settling Parties, or any of them; and (iii) any
statute or rule of construction that ambiguities are to be resolved against the drafting party shall
not be employed in the interpretation of the Agreement.

The Settling parties acknowledge that this Agreement represents a good faith settlement between
Wells Cargo and the City, and is intended to bar all future claims by the Parties that are related to
the claims in this Agreement from the Date of Award of Contract and through July 30, 2010.

The prevailing party in any action brought to enforce the terms of this Agreement shall be entitled
to its reasonable attorneys’ fees and costs incurred in enforcing this Agreement.

This Agreement shall be deemed to have been executed and delivered within the State of Nevada,
and the rights and obligations of the Settling Parties hereto shall be construed and enforced in
accordance with and governed by the laws of the State of Nevada. Claims to enforce this
Agreement are subject to arbitration in accordance with the rules of the American Arbitration
Association.

This Agreement is the entire agreement between the Settling Parties with respect to the Project,
and supersedes all prior and contemporaneous oral and written agreements and discussions.

This Agreement is binding upon and shall inure to the benefit of the Settling Parties hereto and
each of their present and former respective heirs, successors in interest, agents, employees,
servants, principals, council members, assigns, assignors, executors, guarantors, attorney’s
associates, affiliates and/or any other person or entity otherwise related or connected to the parties
to this Agreement.



12. If any provision of this Agreement is held by a court of competent jurisdiction to be invalid, void
or unenforceable for whatever reason, the remaining provisions not so declared shall,
nevertheless, continue in full force and effect, without being impaired in any manner whatsoever.

13. Counterparts; Electronic Delivery. This Agreement may be executed in counterparts, all such
counterparts will constitute the same Agreement and the signature of any party to any counterpart
will be deemed a signature to, and may be appended to, any other counterpart. Executed copies
hereof may be delivered by facsimile or e-mail and upon receipt will be deemed originals and
binding upon the Parties hereto, regardless of whether originals are delivered thereafter.

14. The Settling Parties hereby certify that each has read all of the Agreement and fully understand
the same.

IN WITNESS WHEREOF, the Settling Parties have executed this Agreement as of the day and
year first written above.

CITY OF LAS VEGAS

By: Q@,\%&\

Oscar B. Goodman, Mayor

ATTEST:

‘B
APPROVED AS TO FORM:
By % s, m ¢/
Iéef)uty City Attorney Date

WELLS CARGO, INC.

By: C\\’”"@f—:

Name: \béuufs ;2{)\81 A1

Title: O'Db&A'TIouS N AvlAGEL.

Notary Acknowledgements on Next Page



STATE OF NEVADA )
)ss.
COUNTY OF CLARK )

S

On this 2 Maaay of J (/Lé(/p , 2010, before me, the undersigned Notary Public in
and for said County and State, appeared Oscar B. Goodman, as Mayor of the City of Las Vegas, known to
me to be the person who executed the above and foregoing instrument, and who acknowledged to me that
he did so freely and voluntarily and for the purposes mentioned therein.

" STACEY CAMPBELL /f’J %ZIC&M 0% ﬂ M

"\ Notary Public State of Nevada Notary Public
X No. 04-92740-1
O/ My appt. exp. Oct. 14, 2012

STATE OF NEVADA )
)ss.
COUNTY OF CLARK )

On this | = day of \Suu , 2010, before me, the undersigned Notary Public in
and for said County and State, appeared Denmé Ross TN , D.Derx:#\ms n \Mm
of Wells Cargo, Inc., known to me to be the person who executed the above and foregoing instrument,
and who acknowledged to me that he did so freely and voluntarily and for the purposes mentioned
therein.

SR %O&a\

HERI OLSON .
NotarysPubhc State of Nevada Notary‘“ﬁlbhc

Appointment No. 01-7 71043-1
Mypfppt Expires March 1, 201
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