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MAYOR GOODMAN

Item Number 52 is discussion and possible action regarding award of Bid Number 08.15341.04-
LED, Las Vegas Museum Phase 3, Rehabilitation for the Las Vegas Museum of Organized
Crime and Law Enforcement located at 300 Stewart Avenue and the construction conflicts and
contingency reserve set by Finance and Business Services. An award recommended to APCO
Construction. This item is being heard at this portion of the agenda pursuant to our
understanding from our last meeting. I have a — conflict, based on the fact that I own a certain
piece of property with some of the principals involved with APCO and therefore, I’ve been

advised that I have to abstain, which I now do and I’ll turn it over to the Mayor Pro Tem.

MAYOR PRO TEM REESE
Thank you, Your Honor. We get started here. The Mayor read it into the record. City Attorney

Jerbic, please.

BRAD JERBIC

Thank you. Before we go any further, Councilwoman, I believe you abstained —

COUNCILWOMAN TARKANIAN
Yes.

BRAD JERBIC

— the last time around too, just on a general statement that you —

COUNCILWOMAN TARKANIAN

‘Cause I did not feel that I could be objective.

BRAD JERBIC
Very good. I wanted to start with that so that we all understand the rules here this morning.
Normally, when we have seven people and two people have recused, you get opinion letters from

the City Attorney in advance. It reduces the size of the government body to five and three out of
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five would carry today on a vote. In this particular case, because one of the abstentions is not
based on NRS 281A, there’s no opinion letter and therefore, the size of the governing body is six
and four are required to carry the day on the vote on this.
Having said that, at the last Council meeting, as you heard, the staff, when we opened the bids
this time around for the museum, APCO was the low bidder. The, there was a protest filed,

which I would like to give copies of at this point in time to all of you, and one for myself.

MAYOR PRO TEM REESE
May I keep one for the record, please? Thank you.

BRAD JERBIC

I’m also gonna handout to everyone staff’s response to that bid protest. Mr. Mayor Pro Tem,
one of the things I'm gonna ask you and the Council to determine, before going over this
morning’s hearing is, to what the scope of the information is going to be. Let me read to you
verbatim the Nevada Revised Statute, 338.142 governs protests to bids before public bodies.
And in this case it says, a person who files or who bids on a contract may file a notice of protest
regarding awarding of the contract with the authorized representative by the public body within
five business days after the date the bids were opened by the public body or its authorized
representative. It goes on to say, number two, the notice of protest must include a written
statement setting forth with specificity the reasons the person filing the notice believes the
application provisions of the law were violated. It then goes on to talk about how you post a
bond, how the government can require a bond and how everything is stayed. You can’t award
the contract until after the governing body resolves the bid protest. That’s why you’re here
today, is this bid cannot be awarded until you resolve the protest.

I was asked by Councilman Wolfson before the meeting and it came up at the last meeting, once
you file a protest, are you limited to what’s in that protest. And I think, that’s a similar question
this morning. I think when you read the NRS there aren’t blunt words that say you’re limited to
the words of your original protest and nothing more. But I think when you read part one and part
two together, you have five days to file a protest. In this particular case, the protest was filed by

Flagship. It was within five days. It met those requirements.
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But it says you have to list with specificity what your complaint is. I think that means that when
you file that letter, you don’t get say, we protest, we think we’re the low bidder and not them.
You gotta tell us why you think it. Why you think they’re not qualified. Why you think you’re
the low bidder. I don’t think you get to keep coming in and taking another bite at the apple,
another bite at the apple, and — including ad hoc reasons that have come up at Council meetings.
So, I think this morning you’re limited to the letter that’s dated February 12®, 2009 and staff’s
response dated May 29", 2009, which address the original protest.
The original protest, as you can see, raised three reasons that the second low bidder believed that
APCO is not qualified or should not receive the bid, in this case. All of those reasons are
addressed by staff. I can go into them in detail if you want to but I think they were pretty well

cashed out at the last Council meeting. I’ll be glad to address them if you — see fit.

MAYOR PRO TEM REESE

Mr. — Jerbic, just a moment, please. I would like to have the listening — audience and those in
attendance today brought up to speed. With, Councilman Barlow wasn’t here at our last meeting
but he has since been briefed on this a couple times, and he is up to speed today. Also, for
Councilman Barlow’s information, I know it is in his — Ward, but we have asked, I have — asked
Councilman Wolfson to be ever so cognizant and he’s going to be making a recommendation for

us today to follow.

COUNCILMAN BARLOW

Okay. And just for the record, I did on Monday, as well as last night, go back and on line
listened to all of the public comment from the Council via the internet, and had an opportunity to
really dissect all of the information that was brought forward on the previous Council meetings.
So, I am fully aware of — what the discussions were in my absence, and I am fully prepared to

move forward with a recommendation today as well.

MAYOR PRO TEM REESE
Okay.
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COUNCILMAN BARLOW
Thank you.

MAYOR PRO TEM REESE
Thank you. Mr. Jerbic?

BRAD JERBIC

Very good. Again, I would like to have you address a similar question, if we’re limited to the
first letter of protest that was filed by Flagship and the City’s response. I have submitted both of
those on the record now and I’'m prepared to answer any questions if you have. If you wanna go

beyond that, let me know, and we can go beyond that too.

MAYOR PRO TEM REESE

Thank you. Are there any questions? Councilman Wolfson? Any comments?

COUNCILMAN WOLFSON

No questions, no questions or comments.

MAYOR PRO TEM REESE
Thank you. I think it’s relevant that we have Mr. Ferrario present shortly his, some of his

rebuttal and stuff. Then we’ll hear from APCO’S attorney. Mr. Ferrario?

MARK FERRARIO
Thank you, Mayor Pro Tem Reese. Mark Ferrario, here on behalf of Flagship, with the law firm

of Greenberg Traurig.
MAYOR PRO TEM REESE

We have — received your letter, by the way, and we have addressed some of those concerns

individually.
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MARK FERRARIO

I — thought we were past the issue that Mr. Jerbic raised and I thought we passed that at the last
hearing because we did consider things that were in addition to what was contained in the
original protest. And I appreciate the candor of Mr. Jerbic in telling the Council that it’s
certainly is not black and white in the statutes, as to what you can consider in a bid protest. And
I think what you have to do is step back and look at what the overall purpose of these bid statutes

are and we addressed that in our — paper that we sent to you yesterday.

BRAD JERBIC
If I could, I don’t mean to interrupt, Mr. Ferrario, and I — do want to show him something I do
want to read for the Council too. This is a Resolution that this Council adopted in 1989 and it’s

a Resolution adopting procedures for the protest of the, of awards and contracts.

MAYOR PRO TEM REESE

You need — to speak into the microphone, please.

BRAD JERBIC

I’'m sorry. I was talking to Mr. Ferrario at the same time. This is a procedure adopted by the
Council for resolving bid protests. The very last paragraph of Attachment A to this says, the
protestor shall provide such additional information requested by the City which deems pertinent
to the consideration of the protest. The written protest shall identify all of the issues and
arguments which support the protestor’s claim that the award of the contract should not be made
as proposed by the City. And any and all subsequent appeals of the decision rendered upon the
protest, shall be limited solely to the issues and arguments set forth therein, and shall not include
any new or additional issues or arguments. That’s a policy adopted by the City Council in a
Resolution in 1989. So, it’s that statute and this Resolution that causes me to recommend that
you are limited to the three. With that, I apologize to Mr. Ferrario for the interruption and we’ll

let him continue.
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MARK FERRARIO
Well, actually, that’s an interesting interpretation ‘cause that would mean if the City staff doesn’t
ask a question, you cannot expand on it. But I would submit that we’ve also crossed that
threshold because at the last meeting this Council asked questions that we addressed. We put in
additional information. This Council wanted us to address those additional items and that’s what
got us here today. So, I think we actually satisfied that criteria, because this Council had valid
concerns about what we believe is a flawed bid process. And so, to again go back to where Mr.
Jerbic started, I don’t think on this record, you are in any way limited to the three things that we
could find within the five days after the award of this bid to APCO. And the reason I say that is,
we would never have known that the City failed to fulfill its duties under Chapter 338, until the
process unfolded.
Now, Mr. Jerbic was very candid with you when he said there isn’t anything black and white in
the statutes that limit us to three issues. Okay. But there is something that’s black and white in
the statutes, and it says, the City shall do certain things in regard to considering a bid. And in
this case, the City did not fulfill its duties under Chapter 338 because you heard from staff and
Mr. Jerbic that it is their opinion that they cannot consider the on-going dispute with APCO in its
evaluation of APCO’S bid. We didn’t learn that until the process unfolded. There would be no
way for us to know that until we had the dialogue with the City. So, the Statute 338, which we
addressed in the — paper that we gave to you yesterday, mandates that you consider whether
APCO breached any contract with a public agency during the time you’re evaluating whether
APCO is a responsive and responsible bidder. The City didn’t do that. So, this process has been
flawed from the start, based upon what we believe was an erroneous position adopted by the City
Attorney’s Office, vis-a-vis, how you would deal with on-going disputes involving APCO. We
wouldn’t have known that but for the dialogue we had at the last meeting.
So, I disagree with Mr. Jerbic that we’re limited to three things that we could find in the five
days we had to file the protest. Those three things impacted other areas and as we did more
investigation we brought those to the attention of this Council. One of the things that has still
yet to be addressed, and even the filing by APCO in — anticipation of this meeting, was the City
of Las, the City of North Las Vegas Library project, where APCO, according to the minutes
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from that body, were found to be in violation of that public contract and assessed liquidated
damages.

So, I really, as you step back, and I think if you look at the paper that we presented, the purpose
of these statutes is to get a responsive and responsible bidder. I am struggling with the position
taken by the City Attorney’s Office and staff to limit your analysis of all relevant factors. That
to me is contrary to the obligation imposed upon a public body by NRS 338 and I don’t
understand why we’re trying to limit the analysis here when we have brought forth things that
are, should be of real concern to this body before you award a contract to APCO who you’re in
litigation with and you have contended breached a contract and you have spent close to eight
hundred, probably more than $800,000 asserting that claim. To say that you can’t look at that

situation, turns this process on its head and violates NRS 338. Also —

MAYOR PRO TEM REESE

I just, I — gotta interrupt you a second. I also have a little bit of a problem. According to staff, I
mean, you guys are fighting the — bid process. You’re protesting this bid, this application and
what I’ve been told, that you’re in third position. That you’re — classified as a non-responsive
bidder, and I — just can’t understand why you’re putting such time and effort into fighting this
award bid.

MARK FERRARIO

You know, I appreciate that question, Mayor Pro Tem Reese and — I think we have to look at this
as a process. The process that we’re in right now is APCO is awarded the bid. 1 don’t know if
we’re, | think we’re number two, based upon my dialogue with Ms. Rainey. In fact, I don’t

really, I — can go into that if you’d like. At one point —

MAYOR PRO TEM REESE

No, I’'m gonna ask Ms. Rainey —

MARK FERRARIO
Okay.
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MAYOR PRO TEM REESE

—if I could. Ms. Rainey, where — in fact is —

KATHY RAINEY
They are the apparent second low-bidder, however, they’re in non-responsive. They’re not a

responsible bidder because neither Flagship or their superintendent are qualified.

MARK FERRARIO

Well, and we haven’t got to that point yet because I haven’t had a chance to address the concerns
of City staff on that. What we have is bits and pieces of information from them, which we
believe we can refute. We don’t think that the information they got regarding the qualification
of our superintendent was accurate. And one thing I’'m pretty sure I can demonstrate is, the City
has not done the type of investigation it did on our application that it did on APCO’S application
regarding certain subcontractors. But procedurally, Mayor Pro Tem, we’re not there yet,
because if we fall into, if we’re into second place, okay, and you disqualify APCO, then they’re
gonna have to render an opinion on our application. I’ll have a chance at that point in time to
address any issues formally, okay, as opposed to informally that staff may have. I — think I know
what they’re talking about. It goes to the qualifications of our superintendent. From the bits and

pieces of information that we got, I think we can refute those, but [ —

MAYOR PRO TEM REESE

Well, see, where — you’re headed us? We’ve already — been through all this stuff.

MARK FERRARIO

Yeah, you’re correct.

MAYOR PRO TEM REESE

And so, I — feel quite comfortable in Councilman Barlow being brought up to sta, to snuff, where
we’re at and why. And I would like to cut through all of the — that and get right to the nuts and
bolts.
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MARK FERRARIO
I, I’'m just saying, procedurally, I don’t think we’re there. I — they haven’t, if they, if you say

today you can’t award to APCO, then they’re gonna have to tell us whether we’re the second

bidder, and if we’re not, they’re gonna have to tell us why and we’ll be able to address that —

MAYOR PRO TEM REESE
Okay, so —

MARK FERRARIO

— in the normal course.

MAYOR PRO TEM REESE

— what, the point I'm trying to get to is, we’ve already got to the conclusion that, you know,
where we need to be. I mean, as far as everything we went through at the last meeting and we —
realized, we received your information. So, if you have any additional stuff you wanna put on

the record today, feel free to do that at this time.

MARK FERRARIO

And I appreciate that opportunity. The one final thing that I would say, couple of points I wanna
make. When we left the last hearing, Councilman Wolfson, I think it was spot on in his request
of Mr. Jerbic to analyze 338, and in particular the subsection we were talking, which I just
referenced which mandate that the City take — a look at certain things. Mr. Jerbic comes back
today and says, well, really what we should do is — kinda focus on those three things. He still

hasn’t answered Councilman Wolfson’s question, in my opinion. I think we’d answered that —
MAYOR PRO TEM REESE

Well, I — will allow Councilman Wolfson plenty of opportunity to redirect or ask you questions

before —
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MARK FERRARIO
I believe we answered that in the — pleading or not, excuse me, it’s trial lawyer coming out of
me, in the document that we provided to you. Beyond that, I think we addressed the flaws in
APCO’S bid at the — last hearing. And I would just point out in the submittal by APCO, they do
not address the North Las Vegas Library situation. They do not address the fact that Cogent, the
sub that was really the — subject of much discussion, at — least as of the last hearing, was in a
revocation status with its license at the Contractor’s Board. And so, I think when you step back,
if you look at it and you compare this to the first process where staff said, well, there was an
ambiguity in the bid documents, certainly, and — we disagreed with that, when we were the first,
first in line for the bid, there’s certainly an ambiguity in the flawed process this time around. So,
if it was appropriate to rebid because of the ambiguity first time around, then it’s appropriate this
time to rebid.
The one thing I know that on this record in light of NRS 338 in the invitation to bid rules, this
contract should not go to APCO, given the fact that staff and this Council had not considered
fully APCO’S history and performance, and in particular history and performance on public
works projects. With that, I think that the Council —

MAYOR PRO TEM REESE
Thank you.

MARK FERRARIO
— should deny the award to APCO.

MAYOR PRO TEM REESE
Thank you.

MARK FERRARIO
Thank you.
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MAYOR PRO TEM REESE

Are they any questions of Mr. Ferrario? Mr. Mowbray, we’d be glad to hear from you.

JOHN MOWBRAY

Thank you. Excuse me. Thank you. I will be brief. I would follow City Attorney Brad Jerbic’s
recommendation, stay within the four corners of the bid protest. Staff has vetted those three
concerns, found them that not be with merit. The issue that was raised at the last hearing
pertaining to the tennis court project was fully vetted by this Council in December 7™ 2005. If
we’re going to go outside of the record, I would like to supplant the record with the transcript of
that hearing, which I’ve given a copy to Mr. Jerbic. However, I would strongly recommend that
you stay within the four corners of the bid protest and staff’s response. And I'll reiterate, staff

fully vetted those three concerns, found them to be —

MAYOR PRO TEM REESE

We need — your name for the record, please.

JOHN MOWBRAY

Oh, I'm sorry. John Mowbray, formerly of 15" Street, back in the ¢50s, currently at 300 South
Fourth Street. Still downtown, still within the City of Las Vegas. But I would strongly urge the
Council to stay within the four corners of the protest and the response from the City. The City
has recommended that APCO be considered the lowest responsive bidder. And there is a
differential here; this wasn’t mentioned. We’re talking about a differential between the two bids
of over a million one hundred and forty thousand dollars. And we used to say representing Mr.

Hughes, that’s a big hunk of change. So, nothing further. Thank you. Any questions?

MAYOR PRO TEM REESE

Any questions? Hearing none, Mr. Jerbic, anything else you’d like to add?

BRAD JERBIC

I do. I—made an error earlier when I said that the Resolution was adopted in 1989 —
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MAYOR PRO TEM REESE

You made an error? Put that on the record.

BRAD JERBIC

Yeah. Believe me, we probably have a long check list, you can put this on it. It’s Resolution 89-
2004. It was adopted in 2004 not in 1989, the Resolution that sets forth the procedures for
protesting bids. The, I would like to say, just — so it is in the record, because it was stated by Mr.
Ferrario, that one, Cogent Electric, which is a subcontractor named by APCO, the original
protest by Mr. Ferrario and his client was that they were unable to get a bond. The new protest is
that they are, they have a suspended license. The fact is they do have a suspended license. The
Code understands that, it anticipates it, the State law does and they are, APCO is allowed to
substitute a new electrical subcontractor under law provided that the total bid amount that they
submitted to the City is not exceeded. And, so that addresses that issue.

Again, with respect to APCO’S performance and I find myself in a very awkward position here
because it’s not $800,000 that Mr. Ferrario said; it’s $2.7 million we’ve spent defending the
tennis court litigation, that’s arbitration that’s been going on for over a couple of years. It’s odd
to be in a position to have fought so hard to defend the City’s position in that case, and yet be
here today and recommending that very same person that we’re in arbitration with, as the low
bidder for this particular project. But the fact of the matter is APCO, this is not the first project
APCO has done for the City since the tennis court dispute. They were awarded the contract for a
portion of the Centennial Hills project. They performed well on that. They were awarded a
contract for work at the Waste Water Treatment Plant. They, because of their performance,
actually earned a bonus on that particular project. With that particular record in mind, I don’t
believe there is sufficient evidence on the record to show that they’re not responsive and
responsible for purposes of this project. And so, with that, we recommend APCO be awarded

the project as the lowest responsive and responsible bidder.

MAYOR PRO TEM REESE
Thank you. Any —
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COUNCILMAN WOLFSON

Mayor Pro Tem?

MAYOR PRO TEM REESE

I’'m sorry. Councilman?

MAYOR PRO TEM REESE

Councilman Anthony?

COUNCILMAN ANTHONY

Thank you Mayor Pro Tem. Obviously, there’s a conflict in the bidding process here and we
could probably talk about this forever, but I’'m going to be voting no on this particular agenda
item for a different reason. I don’t believe we should be spending $11.5 million on a museum
right now. These are risky times, uncertain times, budgets are tight, revenues not coming in and
it’s my belief that we should put this project on hold until the economy turns around, and at that
time we can start working on a museum. So, I just don’t think we need to be spending the
money at this time. So, I’'m going to be voting no on that for that particular reason. It has

nothing to do with the bid process.

MAYOR PRO TEM REESE
Thank you.

COUNCILMAN WOLFSON
Mayor Pro Tem.

MAYOR PRO TEM REESE

Yes, just a moment. Mr. Adams could you explain to us where the money’s coming from for

this project?
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SCOTT ADAMS

Scott Adams, Chief Urban Redevelopment Officer, the funding for this — particular award of
contract is coming from a combination of Redevelopment Agency funds and the Interfund loan
that you recently approved, which is supported with Redevelopment Agency money. So, one
can construe that both the, both sources of funding that support this contract are coming from the

Redevelopment Agency and not the General Fund.

MAYOR PRO TEM REESE
And that money that is coming from the Redevelopment Agency, what is it in place to provide

for the citizens of Las Vegas?

SCOTT ADAMS

Well, under Statute, Redevelopment Agency dollars are required to be spent within the
Redevelopment area for the furtherance of the objectives of the Redevelopment Plan. As you
know, this project has been a, an integral part of our overall redevelopment strategy within the
downtown area. So, one could clearly say that the implementation of the completion of this

museum is consistent with the redevelopment objectives of the Redevelopment Plan.

MAYOR PRO TEM REESE

But there is no money coming from the General Fund?

SCOTT ADAMS

That’s correct.

MAYOR PRO TEM REESE

Thank you. Councilman Wolfson?

COUNCILMAN WOLFSON
Mr. Jerbic, may I see two documents, please? The first one is the ITB, Instruction to Bidders

Documents, the second one is the Resolution that you referred to. One of the things about this
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process is that we, as arbiters and findings of facts up here, get documents late and we’re
informed about things minutes or seconds before we have to push a button to cast a very
important vote. This is probably something that, you know, and I — don’t want to delay this. I
wanna go forward today. I think that we’ve beat this horse enough, but perhaps the Council,

each one of us, should be provided with a copy of this Resolution. What’s this?

BRAD JERBIC
That’s the ITB.

COUNCILMAN WOLFSON

Okay. Is this Resolution a public document, which is available to anybody at —

BRAD JERBIC
Yes —

COUNCLMAN WOLFSON

— at anybody’s request?

BRAD JERBIC

— both at this Council and an open meeting.

KATHY RAINEY

Excuse me.

COUNCLMAN WOLFSON
Okay.

KATHY RAINEY
The, excuse me Councilman Wolfson, that Resolution is included in our bid packages, every one

of our bid packages.
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COUNCILMAN WOLFSON

Our role today is pretty limited, is to determine whether or not this protest should be honored or

not, and or whether or not we should award this bid to APCO. Is that right?

BRAD JERBIC

That is correct.

COUNCILMAN WOLFSON
Whether or not we are in favor of paying for a mob museum or not is really outside our decision

today. Would you say that’s true?

BRAD JERBIC

Let me — phrase it slightly differently. It’s always within the discretion of this Council as to
whether or not you want to award bids. It’s always within your discretion to not award a bid. It
can be any project, including this project. If you decided that it was wrong timing or you didn’t

like it anymore or there was a change in priority, you always have that option of rejecting all

bids.

COUNCILMAN WOLFSON

Okay. What we are to decide today is whether or not APCO is a responsive and responsible
bidder, and there’s a process that allows a protest and that protest was filed by Mr. Ferrario on
behalf of his client, and that protest is in the form of a letter dated February 12", 2009. And that
is part of the process. There’s, this is the method by which somebody files a protest. Is that
right, Mr. Jerbic?

BRAD JERBIC

That’s correct.
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COUNCILMAN WOLFSON

The file, they — send a letter and they basically say that these are the reasons why we’re
protesting a particular bid. And in this case Mr. Ferrario, on behalf of his client, Flagship, noted
three reasons why they were protesting a bid. This goes to our City staffers and Ms. Rainey, I
believe you reviewed that protest and you investigated it and you responded to it. And you

responded to it in the form of a responsive letter dated May 29", 2009. Am I correct?

BRAD JERBIC

That’s correct.

COUNCILMAN WOLFSON

So, what we did was we received a protest in writing from a protestor. We investigated the
claims or the reasons for the protest and we responded to it. We then come up for hearing two
weeks ago, and the question them becomes, should we consider other information. I think
reasonable people would agree that we have to draw the line somewhere. I mean, theoretically,
you could bring something up today, Mr. Ferrario. But what about APCO this, what about
APCO that. I mean, where do we draw the line on what we should consider.

Now, the trouble I’'m having is that some of the documentation, whether it’s in the IBT or what
have you, has very broad language. Language like we can consider any information and we can
consider this and we can consider that. Now Mr. Jerbic’s advice is that we should restrict
ourselves to the three claims of protest as contained in Mr. Ferrario’s letter. And I — agree with
that because we have to draw the line somewhere. But the bid documentation is troublesome for

me, and I think that Councilman Ross, is he here or is he gone?

MAYOR PRO TEM REESE
He’s here in the back.

COUNCILMAN WOLFSON
Okay, he’s listening in the back, said something at our last meeting about we have to tighten

these documents up. I — believe that too. One could argue that the IBT documents say and
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require all bidders provide certain information. Have you ever been in breach of any contract?
That’s broad language. Rational people would acknowledge the fact that APCO is in serious
litigation with the City of Las Vegas and I would think that one of the claims is that they’re in
breach of contract. So, on the one hand I could say, in my opinion, that APCO did not comply
with the bidding documents because, I think, one could argue, and this is what Mr. Ferrario was
arguing, that they didn’t comply with the IB, ITB documentation by not being responsive to
these questions. But I think what we have to do is make a ruling based upon what we have in
front of us today, and these ITBs, Instructions to Bidders Documents, are available to everybody.
Everybody is on the same playing field. We’ve had a very, very open process. I think we’ve
given more time and attention to this particular protest than any other protest since I’ve been on
the Council. And I think we’ve vetted it as much as you can. We’ve had an open debate.
We’ve had an open discussion. But what I’'m going to do is, I’'m only going to consider in — my
motion, which I’'m about to make, the three claims of protest as contained in Mr. Ferrario’s
letter. I don’t think we should go outside of it because we do have to draw the line somewhere.

Mr. Ferrario claimed three things. The City investigated those three claims and responded back

and that staff’s recommendation is to award this contract to APCO. Isn’t that right Ms. Rainey?

KATHY RAINEY

That’s correct.

COUNCILMAN WOLFSON

Okay. You’ve investigate the claims as contained in Mr. Ferrario’s protest. You have found
them to not be of enough merit to — recommend approving the protest. In fact, you’ve found
them to be without merit and your recommendation is still to award this bid to APCO. Is that

right?

KATHY RAINEY

Correct.
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COUNCILMAN WOLFSON

What I would submit is that in the future, we need to due a review of this process, ‘cause I don’t
think the process is real clean. I think that there are areas or room for improvement. One of the
things I’d like to see is, Mr. Ferrario, you delivered this follow up letter to us. I got it yesterday.
I want our City Attorney to get this. I want a process put in place where our City Attorney is
informed of this and you were. You were ccd on this letter, Mr. Jerbic. But you have to be
given a sufficient amount of time to respond to this, so that the seven of us or in this case, the
five of us today, have enough information, have enough advice from our City Attorney to make
that the proper vote. But that’s for the future, what we do for improvement, what we do to make
this process better is for the future. Today’s decision is based upon the rules that are in place
today and the process that we’ve been involved with to date. I think that, although we can
criticize the process, although we can say that there’s room for improvement, it is what it is and
we have to make decisions based upon the information that we have today.

So, my motion is based —

COUNCILMAN BARLOW

Councilman?

COUNCILMAN WOLFSON
Sir.

COUNCILMAN BARLOW

I’'m sorry. Before you make the motion, I have a question.

COUNCILMAN WOLFSON
Okay. Well, Mayor Pro Tem — is —

MAYOR PRO TEM REESE
Yes.
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COUNCILMAN BARLOW

Yes.

MAYOR PRO TEM REESE

Mr. Barlow?

COUNCILMAN BARLOW

Thank you, Councilman. I have a question prior to your motion. Ms. Rainey, looking at the
February 12", 2009 letter that was submitted by Mr. — Ferrario and the response of May 29",
what was the nature of the — response being in May versus sooner? Can you explain that,

please?

KATHY RAINEY

Definitely. The — statute requires that the protest come in within five days of the bid opening.
We had not even commenced the bid evaluation at that, at the time we received, and typically
this is true. When the bid evaluation begins, we are still waiting for all of the bid submission
documents to come in, and this is a very, very complicated bid evaluation process, required an
amount of due diligence on the part of the Public Works organization to investigate the —
projects and the specialty contractors. It’s — not a typical project with the Historic Preservation

portions that we had to investigate and it took a great deal of time. And —

COUNCILMAN BARLOW
So, are you saying that the bid process had not been closed prior to you receiving the February

12" Jetter?

KATHY RAINEY

No, the bid evaluation process that takes place after receiving the bids. So, the bids — come in
and by statute the — one percent subcontractor listings are due within two hours and then
informational submittals are typically due within 24 hours, and then our bid evaluation due
diligence commences. And that evaluation took quite a bit of time; to check references, to

validate that the subcontractors, the specialty subcontractors met the Secretary of Interior
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Standards, that the superintendents, we had to collect affidavits on the superintendent to make

sure that we vetted out completely, that they were, that the superintendent was qualified. It — did

take quite a bit of time.

COUNCILMAN BARLOW
Okay. I guess where I’'m confused then, then how would the applicant know that — they weren’t
in the running for the bid if that were the case and — to draw up this letter or am I missing

something in the process —

KATHY RAINEY
Because they did a public —

COUNCILMAN BARLOW

— which you’re sharing.

KATHY RAINEY

— information request immediately after the bid opening to get the APCO bid. That’s very
typical. In today’s environment that’s very typical. The same day or next day after bid opening,
the second and third low bidders would do a public information request of the low bidder’s bid

documents and then will begin their own bid evaluation of the low bidder.

COUNCILMAN BARLOW

So — it sounds like to me then that then that’s somewhat of a , I don’t want to use the term
loophole, but it kinda of skews things for the City, for example, in the sense of trying to get all of
our due diligence completed and arguments coming forward prior to the City for any entity that
has a bid process have an opportunity to vet all of the information that has been brought in.

Does that make —

KATHY RAINEY

It’s what the law provides.
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COUNCILMAN BARLOW

Well —

KATHY RAINEY
They have five days, and so, in order for them to meet that five-day period, they have to get a
copy of the low bid and that’s what they do. So, we haven’t even had a chance to begin our own

process before they begin.

COUNCILMAN BARLOW

Before the arguments begin.

KATHY RAINEY

Correct.

COUNCILMAN BARLOW
Brad?

BRAD JERBIC

If I could, Councilman, I — see in the point that you made. There are all sorts of bids on all sorts
of projects; some are very simple, they’re very simple responses that people submit, some of
them are very complex projects. But Ms. Rainey is exactly correct. NRS says five business days
and when the legislators adopted that provision, they knew that that gives you very short time, if
it’s a big project or a little project, as a protestor to go through it and raise the issues. The, and —
so, that’s what we’re stuck with. This Council, again, took that language in the NRS and refined
in that resolu, 2004 Resolution and said, let us know, once let us know at all and we’ll rule on it.

That’s what we’re here today for, is for you to make that ultimate ruling as required by State law.

COUNCILMAN BARLOW
Right. Thank you. Councilman?
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COUNCILMAN WOLFSON

Thank you, Mayor Pro Tem. And — I think that’s the reason why I’m about to make the motion
that [ am, is because that’s the law and we’ve followed the law. The protestor filed their protest
within five days, the City responded, they did their investigation and within the parameters with
which were given, we have to make our decision. So, my motion is to find that APCO is a
responsive and responsible bidder and to award this bid to APCO. (Motion carried with

GOODMAN and TARKANIAN abstaining and ANTHONY voting NO)

MAYOR PRO TEM REESE

Thank you. You’ve heard the motion. I am going to make a comment before I vote, following
up on Councilman Wolfson’s declarations about the process itself. In these trying times we’re
going through, we know and we understand that we are going to be putting projects out for bid

and because of shortage of work, we are going to be put under a — microfilm —

MAYOR GOODMAN

Microscope.

MAYOR PRO TEM REESE

— microscope and we’re going to be analyzed on every bid that we let out. So, we have to do
those things. I, I’ve said one time, a long time ago and I’ve said it again at the last meeting and
I’m going to say it one more time. When we have the pre, pre—bid meetings, okay, we don’t
leave that room until everybody, every questions been asked and once they leave and if they
make a mistake on, they’re excused, their bid is thrown out. We have to stick to that. We — have
to tighten it up.

And I am going to support the Councilman’s motion because I — think to further our
redevelopment of downtown, we have to have projects like this and that’s why we instituted the
Redevelopment Agency years ago. If we don’t support them, then we’re not doing the job we’re
assigned to do. So, you’ve heard the motion, cast your votes, please. Please post. Motion

carries.
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COUNCILMAN WOLFSON

Mayor Pro Tem.

MAYOR PRO TEM REESE
Yes.

COUNCILMAN WOLFSON
If you don’t mind. Mr. Ferrario, I read everything you submitted to us. I read your letter that
was hand-delivered yesterday. I think you make some valid points and that’s why I made the

comments about some changes for the future.

MARK FERRARIO

And I appreciate that, Councilman Wolfson. And I just, maybe to complete the record here
‘cause this may end up going to court. You asked if there was a Supreme Court case that spoke
to this and we provided that to you and I would just comment that it’s in the record. And the
only other point I would make is, you — both talked about the process. It wasn’t until we got the
May 29™ letter that we actually knew that the City didn’t complete the process as identified in
NRS 338 because it was in that letter they told us they weren’t going to consider the pending
litigation. So, there would have been no way for us to address that back in February.

So, from my perspective, if you’re gonna give integrity to the process, you have to give integrity
to the whole process. And I appreciate your comments and certainly people can read what Mr.

Jerbic provided to you to come to the contrary conclusion, but thank you for the consideration.

(END OF DISCUSSION)
/ac/da
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