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MAYOR GOODMAN

One, o, four is discussion and possible action regarding award of Bid Number 08.15341.04-LED,
Las Vegas Museum Phase 3, Rehabilitation for the Las Vegas Museum of Organized Crime and
Law Enforcement located at 300 Stewart Avenue and the construction conflicts and contingency
reserve set by Finance and Business Services, Department of Public Works. Award
recommended to APCO Construction. This is in Ward 5.

I’m going to have to abstain from this because | have a business relationship, owning an interest
in Apex with some of the principals of APCO and I’ll turn this over to the Mayor Pro Tem. |
would say, though, that it’s a very unusual situation where we’re in an arbitration with the very
business to whom we are about to vote on awarding a construction contract. And I would hope
that if the relationship between the City and those contractors who will be doing business with us
is gonna be copasetic that everybody make the best effort to further that kind of relationship.

That’s my comment. I’ll turn it over to the Mayor Pro Tem.

MAYOR PRO TEM REESE

Thank you, Your Honor. Ms. Rainey, please.

KATHY RAINEY

Thank you, Mayor Pro Tem. Kathy Rainey, Manager of Purchasing and Contracts. On the item
before you this morning is the discussion and possible action regarding the award of the
Rehabilitation for the Las Vegas Museum of Organized Crime and Law Enforcement, also
known as the Mob Museum. Staff is recommending the award to APCO Construction, who has
been determined to be the lowest responsive and responsible bidder. Flagship Construction
Company filed a protest regarding this, the APCO bid, and they have three items in their protest.
I wanted to go over their three items with you briefly.

The - first claim is that APCO fails to demonstrate the requisite experience to qualify as a
responsible bidder. The bid requirement was that either the bidder or the superintendent has the
experience in restoration of historic buildings, having successfully completed one project in the
last 10 years according to the US Secretary of Interior Standards for the Treatment of Historic

Properties. APCO superintendent, who is Brian Benson, was verified to meet the qualifications
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criteria in the restoration of the Los Angeles City Hall. Restoration, their project was done in
2001. The, that project was in the last 10 years and it did meet the Secretary of Interior’s
standards.
Their second claim was that APCO failed to disclose that it was removed from the Gemstone
Project, also known as Manhattan West, and that it sued for breach of contract. The City
Attorney’s office investigated this matter. APCO claimed that the owner, Gemstone, failed to
pay them for completed work, and that APCO exercised their contractual and statutory rights to
terminate work on this project due to non-payment. Gemstone did retain another prime
contractor and then later, shortly thereafter, abandoned the project due to lack of financing, and
APCO is pursuing payment from Gemstone still for the — work that they completed. But beyond
that, our bid documents don’t focus on non-performance when there’s on-going litigation, and
therefore, we did not consider this matter.
The third claim is that APCO submitted a bid from a subcon, subcontractor who’s represented
that they cannot obtain a performance bond from the project. We have a copy of the
subcontractor bid, it’s Cogent Electric. That subcontractor bid clearly states that performance
and payment bond is included in the price. We also have a letter from Cogent’s bonding
company confirming that they’re able to secure bonds for this project. | provided the Flagship
and their attorneys copies of all the documents that we used to qualify APCO, including
affidavits with regard to the qualifications of Brian Vincent, the superintendent, and the

information on Cogent and their ability to secure bonds.

MAYOR PRO TEM REESE

I have — a question.

KATHY RAINEY

If there’s any questions that —

MAYOR PRO TEM REESE

I — have a question.
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KATHY RAINEY

Absolutely.

MAYOR PRO TEM REESE
You jumped over to me one of the most important parts here, though. We bid this out earlier. Is

that correct?

KATHY RAINEY

Correct.

MAYOR PRO TEM REESE
And Flag, Flagship was the low bidder and APCO registered a complaint and tell us what
happened with that.

KATHY RAINEY

Let me go back a little bit in — history. Back in August of 2008 was the original timeframe in
which we bid this project. When those bids were received, it was determined that none of the
bidders met the qualification criteria. We determined at that point in time that are bid
specifications were too tight and that we needed to revise the bids or the bid specifications to
open up the — availability to have more bids or bidders qualify. We revised — the bids and put it
back out on the street in January. | can — have Jorge talk to you a little bit about what the bid
specification changes were at that time. | can give — you a summary there.

The — original bid had a requirement that both the bidder and its superintendent had to have
performed work to the Secretary of Interior Standards and the bidders that submitted at that time
did not qualify in both those categories. So, in the revision of the bid, we changed it to or, either
the bidder or its superintendent. We also had a requirement that, in the original bid that a
conservator had to perform specialty subcontractor work in the area of ornamental paint,
ornamental plaster and masonry work. And we removed in the second bid that requirement for
conservator to perform that work because, again, in the first bid none of the bidders had that

criteria met. And — so therefore, we felt that the bidding community in Las Vegas, because we
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don’t have a lot of historic buildings in this area, that we did not have a bidding community that
could meet that criteria. Therefore, we felt it necessary to cancel those bids and to loosen the —
criteria, so to speak, to open it up to more bidders.
What’s also important to note is that in that timeframe, we had tried to sell bonds twice and had
two failed attempts. We did not have the funds and would had to have cancelled the bids
regardless of, because the, of the economy at that point in time. That’s one of the reasons that

took us until January to reissue the bids.

MAYOR PRO TEM REESE

Okay, just another question. The only experience I’ve had is dealing with those bids that we see
at the City — offices and what goes through our City Council. In my opinion, if you have bids,
everybody gets to look at each other’s bids once it’s opened, right? | mean, they — get to look at
the —

KATHY RAINEY

Correct.

MAYOR PRO TEM REESE

— the other company’s bid.

KATHY RAINEY

Correct.

MAYOR PRO TEM REESE

Does that give any one bidder an under advantage?

KATHY RAINEY
Well, certainly when the bids are publicly opened, every bidder has the opportunity to see the —
bottom line price. They don’t have the opportunity to see the details associated with those bids,

in terms of, they can’t see the subcontractor pricing because we, even the public body or the
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local government is not permitted to see subcontractor pricing. So, you don’t see the detail of all
those bids. You see the listing of who the subcontractors are, but you don’t see the detail of the

pricing, just the bottom line price.

MAYOR PRO TEM REESE
And you did mention in your pre-statement that APCO is involved in another lawsuit with
another job that they had?

KATHY RAINEY
Apparently, that’s correct. But there probably aren’t too many contractors that aren’t involved in

some level of lawsuits, one way or the other. That’s not —

MAYOR PRO TEM REESE
Well, | know —

KATHY RAINEY

— necessarily a category that — would bar them from bidding on a project.

MAYOR PRO TEM REESE
Mr. Jerbic I’m really trying to be nice here, okay? Are there any other questions of the, Ms.

Rainey?

COUNCILMAN WOLFSON

Yes, if you don’t mind —

MAYOR PRO TEM REESE
Yes.
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COUNCILMAN WOLFSON
— just a further clarification on exactly where you went, Mayor Pro Tem. Kathy, | wanna make
sure | understand completely. When the first bid opened up, how many bidders did we have?

How many participants?

KATHY RAINEY
We had nine.

COUNCILMAN WOLFSON

But none of them met the criteria, you said, I think — the term you used was that it was too tight.

KATHY RAINEY

In our — bid process, according to the Statute, the three apparent low bidders are required to
submit their one percent subcontre, subcontractor listing within two hours. We only required the
three low bidders to submit that. When all three low bidders submitted that, as well as their
informational, information, we don’t require the balance of them to submit it. So, when we got it
for, and all three of the apparent low bidders failed to meet the — the qualification criteria, we

drew the conclusion that our bid specs were too tight.

COUNCILMAN WOLFSON
Okay. And | wanna stop you right there. Nine initially bid. You took the three lowest. You
asked for more information. They came back with this information and then a determination was

made that they didn’t meet the criteria.

KATHY RAINEY

Correct.

COUNCILMAN WOLFSON

At this point in time, did the three bidders know each other’s bottom line bid?
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KATHY RAINEY
Yes.

COUNCILMAN WOLFSON
Okay. So, they know in that process. Then you open it up again, which resulted in a change

between the lowest bidder and the second lowest bidder.

KATHY RAINEY

Yes, there was a change in, what —

COUNCILMAN WOLFSON

And Councilman Ross, we’ve talked about this before. You’re much more familiar with this
than me. It just seems odd, but maybe I’m wrong, that one contractor learns another contractor’s
bid and because of the process where we had to open it up again because they didn’t meet the
criteria, all of a sudden it kind of went like this. Now, maybe that’s good economy. | don’t

know.

KATHY RAINEY
Well —

COUNCILMAN WOLFSON

Maybe I’ll be educated on that, but it just doesn’t, there’s something weird about that.

COUNCILWOMAN TARKANIAN

And — if | can just state that it wasn’t that much lower either, you know. It just — a tiny bit.

COUNCILMAN WOLFSON
Thank you.
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MAYOR PRO TEM REESE

Any other questions?

COUNCILWOMAN TARKANIAN

I have a question of Brad Jerbic, if, is he here?

BRAD JERBIC

Yes, Councilwoman?

COUNCILWOMAN TARKANIAN

Now Brad, I do not feel that | can make an objective vote on this. Can I recluse myself, abstain?

BRAD JERBIC

You can. | think you’ll need to state more detail on the record as to why you can’t, but under the
Code of Ethics, there’s an objective set of tasks under 281A and then there are subjective tasks
as well. Anytime you feel for subjective reasons that you cannot be objective, need to state the

reasons on the record and then abstain.

COUNCILWOMAN TARKANIAN

Okay, on the record, I do not feel | can be objective because of the information which has come
forward during all this time we’ve been working with APCO, from their initial work, through
what’s been happening and the lawsuit and from comments they made, from actions they’ve

taken, I just don’t feel I can be objective. | have to be honest on that and that’s what | feel.

BRAD JERBIC
Again, if you can’t be impartial and just base your decision on the facts, if there’re other
considerations outside the facts that you would take into consideration, then | think you’ve

appropriately disclosed and should abstain.
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COUNCILWOMAN TARKANIAN

Well, 1 just feel it’s only fair.

MAYOR PRO TEM REESE
Thank you.

COUNCILMAN ROSS

Your Honor?

MAYOR PRO TEM REESE
Yes, Sir.

COUNCILMAN ROSS

Your Honor, Pro Tem, just to respond to Councilman Wolfson’s thought and comments about
the numbers and how they’ve seen ‘em, I’'m — looking at the bid sheet, Bid Abstract now, and,
you know, we’re looking at an architect estimate of $19 million on this project. And these
numbers coming in as close as they have, that’s — a tight — market, and they’re being competitive
enough. It’s when we see projects of this magnitude and there’s a real, real low number and then
everybody is in the ballpark. That’s the scary moment because we don’t have the tools
necessary to say, hey, that low number scares us. Now, it should be up here in this ballpark.

And looking at these numbers, they’re all pretty competitive.

COUNCILMAN WOLFSON

Mayor Pro Tem?

MAYOR PRO TEM REESE
Yes.
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COUNCILMAN WOLFSON

| failed to state one fact that | think it’s relevant to my observation, and that is that by law, if the
lowest bidder is responsive and responsible, by law we have to give it to them. And I’m not
making any character comment on either of these construction companies. But we have, let’s —
talk theoretically. Theoretically we have two equally good bidders but because they learned of
each other’s bids, knowing that if they’re both responsive and responsible and they come just

under the other one, by law we have to award the bid. It just sounds a little hokey.

COUNCILMAN ROSS
Well, Mayor Pro Tem, if I may again.

MAYOR PRO TEM REESE
Yes.

COUNCILMAN ROSS

Councilman Wolfson is right on the money. | mean, we are bound by law to — accept those bids,
and that’s why | said that and I think that brought it to your attention, that low, low number. If
that low, low number comes in and it’s, we know it’s not right, we’re gonna have problems at the
end of the day. | think that opens a bigger discussion for new legislation, as | know this topic
has been brought up in other municipalities throughout the State of Nevada. 1I’m not gonna say
Southern Nevada, the entire State of Nevada. It’s a big challenge for local governments to deal

with.

MAYOR PRO TEM REESE

Well, and again, we all know also that the way the economy is and — as tight work is, that people
are going, companies are really going out there and sharpening the pencils trying to get bids, of
any kind. So, when projects like this are advertised, we should be having tons and tons of people
bid on ‘em.

Jorge, would you, Mr. Cervantes, anything you’d like to add or?
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JORGE CERVANTES
No, Councilman. Certainly, I’m here to answer any questions you have or after you hear from

the —protester, to answer any questions you may have.

MAYOR PRO TEM REESE

Okay. Gentleman behind, who do you represent?

JOHN RIDILLA

John Ridilla, Deputy City Attorney. | just want to emphasize that the Council should only
consider the three items that are in the bid protest. And then, there might be other items brought
up today but we should only consider the three items that were, that Kathy had discussed earlier

in regards to the protest of the bid.

MAYOR PRO TEM REESE
If you can do that.

COUNCILMAN WOLFSON
Mayor Pro Tem, my question would be, who’s gonna monitor that? And | understand there’s
three formal protests but if somebody goes outside the box, outside the four corners of the three

protests, who’s gonna stand up and say —

BRAD JERBIC

Council -

COUNCILMAN WOLFSON

— that’s not appropriate.
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BRAD JERBIC
—if I could answer that. 1 would suggest, that’s a good question, I think the better way to handle
this is to go through the three that were addressed by Kathy Rainey, one by one, and then, if

there’s a fourth, you’ll know it and that’s the time to stop it.

MAYOR PRO TEM REESE
Thank you. Is there anyone here from the public wish to speak on these items, on this item?

One guy’s got a huge box.

MARK FERRARIO
Mark Ferrario from the law firm of Greenberg Traurig on behalf of the protestor, Flagship
Construction. If you wouldn’t mind, I’d like to have Mr. Ray, who works for me, hand out some

material to you that might assist you as | address certain points that had been raised.

MAYOR PRO TEM REESE
And if | — could, I need to ask our City Attorney a question. It’s going to take four votes in the

affirmative to pass this, right?

BRAD JERBIC
You’re absolutely right because we have a Councilmember absent and two Councilmembers
have abstained. Under State law, this will require a unanimous vote of the remaining eligible

Councilmembers.

MAYOR PRO TEM REESE
Thank you. We have to be out of here by, at least, seven o’clock tonight, and I don’t know how

we’re all going to go through this, real quickly.

MARK FERRARIO
I’m — gonna be brief. I’m not gonna go through all that material. There’s a lot of background

but I’m gonna focus in on the comments that you made, you all made during your questioning of
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Ms. Rainey. I’m gonna express disagreement with the City Attorney in their efforts to limit us to
the three things that we were avai, we were able to address in a short time we had to gin up our
protest. This is an important matter and | would agree with your comment, Councilman
Wolfson, that — when you look at this objectively, it does seem a little hokey.
And | think to — put in perspective what happened here, my client was the lowest, responsive,
responsible bidder the first time around. APCO lodged a protest. Rather than address the merits
of that protest, and | disagree with Ms. Rainey, what happened is, the City went back and said,
oh, we have a problem with the bid documents and it wasn’t a fair process and we’re now gonna
have to rebid this. The problem | had with that position was, there was no problem with the
process. When you looked at the process as a whole and you took into account comments that
were made by Mr. Lloyd Davis at the pre-bid meeting, that all bidders are required to attend
when the questions were raised regarding the experience required of the general contractor.
During that meeting, Mr. Davis made it very clear that the experience of the general contractor
was but one factor the owner may consider, and of course, that the owner could also consider the
experience of the various superintendents. So, with that clarification, the bids went out. |
believe that every bidder, with the exception of APCO understood that, and participated in the
bid process based upon the representations from Mr. Davis.
Now, | don’t wanna get in to debating that because the — process, they pulled the — bid, they said
there were gonna rebid it. We elected to participate in the rebid. But after that, numbers are
known and not only numbers, but subcontractors’ matrixes are known. And what happens? We
get beat out by a small amount. As you can imagine, in this economy, my client, who is looking
at the same statutes that you quoted, was very upset. Now, we lodged a protest and Ms. Rainey
is correct. We challenged, based upon what we knew at that time, the experience of APCO and
that’s in our documents, and I’ll commit them to your review, that they didn’t do any projects
that were commensurate in size or scope to this project, and we challenged the qualifications of
their superintendent.
Initially, when the superintendent listed his qualifications, he mentioned that he had participated
in the restoration of a historic exterior elevator as part of the remodel of the Los Angeles City
Hall. That was about $110 million dollar project, |1 don’t know the numbers are in the books.

His part was about a $12.5 million part of that. When we looked at that, we were — hard pressed
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to determine how participating on a restoration of an exterior elevator would equate to the type
of experience required on this project. When we lodged the protest, we then got multiple
affidavits from this gentleman saying that he not only did that but he did other things and the —
whole, his whole ex, body of experience evolved dramatically to, as | read it now, he almost
handled the whole job. That to me is a bit curious.

Another thing that we raised initially was the, excuse, feel free to interrupt. You know, I’m used
to that. Another thing we raised was Cogent Electric’s participation in this process. Now, as —
any of you know that have been through this, there’s — a pool of subcontractors out there, and
typically, they affiliate with general contractors and they wanna give their best price ‘cause they
want to work. Cogent, when was approached by my client, said we can’t participate in this
project because we are not going to bond. Not only did they tell my client that, they told other
general contractors in town that. And | have here someone who’s not affiliated with my client,
works for Martin Harris Construction, Donald Drusky, sitting in the audience. When Cogent
was approached by Martin Harris, Cogent told Martin Harris that they wouldn’t bond this
project. Cogent, | believe, also said the same thing to Jane’s Construction, and we have
information in the material we gave you, where Cogent was telling everybody they simply
wouldn’t bond this job. Without a commitment to bond the job, it’s my contention that you
could not participate in the bid process because that perverts the process and it would turn it into
a bid shopping exercise. And why do | say that? Well, it goes back to the pre-bid meeting on
the second time around, where Mt. Lloyd Davis made it very clear that any sub participating this
had to be willing to post payment and performance bonds. So, my client, hearing Mr. David
again and taking direction from him, refused to use Cogent’s price. Now, Cogent happens to
beat most of the electrical contractors on this job.

Now, | will acknowledge that in the material that you will get from the City Attorney, you will
see a letter that came from an insurance person who works for Wells Fargo. | believe it was
dated April 29" or May 29"™. You’ll have to excuse me, | don’t remember the exact date, saying
that they could procure bonds. You will also see a letter from Cogent, back at the beginning of
this process that says that they included bonds in their price. You will also see emails that we’ve
attached where it’s clear that Cogent was struggling with the bonding issue back in the early part

of the year, and there’s conflicting information in those emails that come from Cogent go to
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other people. But what’s more disturbing to me, and perhaps what was going on at the beginning
of the year, is Cogent’s bonding issues really haven’t disappeared, because if you’ll check the
website for the Contractor’s Board today, you will find that their contractor’s license has been
suspended because they have not posted their contractor’s bond. So, that is something that we
just learned as this process has evolved.

Now, | wanna turn to the, where — Coun, where Mayor Pro Tem Reese started, and that has to do
with this idea of awarding a contract to someone who’s involved in litigation and it or is a two-
pronged analysis. It’s a contractor who’s involved in litigation and then it’s a contract who’s
involved in litigation with the City. | think Councilman Reese, some time ago, believe it was in
December of ’07, when dealing with this issue and the APCO situation came up, Councilman
Reese asked this question. Why allow them to bid if they’re suing us? And | have the greatest
respect for Mr. Jerbic, having just worked with him on a case. But I think Mr. Jerbic, perhaps,
gave the wrong advice if the same specs were in those bid documents as — there’re in these, and
Mr. Jerbic said, well, we have an obligation to award to the lowest, responsible bidder. In effect
to mean that you couldn’t consider the facts of litigation. | disagree with that. And why?
Because if you look at the invitation to bid, Spec 13.02, in this bid sec, this, these bid documents,
it says, in the event that arbitration or litigation is pending, the bidder should provide evidence to
the owner that the disputes involved therein do not reflect negative, negatively upon the bidder’s
ability to perform the project or for the most part, are in favor of the bidder. So, what has to
happen where a bidder is involved in litigation? You can’t simply dismiss it and say that every
contractor’s involved in litigation. This places an affirmative duty on your staff to qualitatively
evaluate the merits of that claim. So, what conundrum does that put you in? Because, as |
understand it, it’s a private arbitration still going on between APCO and the City. As I
understand it, APCO has sued the City and the City is suing APCO. So, now you have to, you’re
— in a tough position. Either, a, you are filing frivolous claims against APCO and they have no
merit, in which case, you should drop them or b, your claims have merit and you should be

considering those as you evaluate APCO.

COUNCILMAN WOLFSON

Mr. Ferrario.
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461 MARK FERRARIO
462  Yes.
463
464 COUNCILMAN WOLFSON
465  Mayor Pro Tem —

466

467 MAYOR PRO TEM REESE

468  Yes.

469

470 COUNCILMAN WOLFSON

471  —please. Mr. Jerbic, has our Nevada Supreme Court entered any kind of opinion on this issue?
472

473 BRAD JERBIC
474  I’m gonna ask Mr. Ridilla to step to the mike. I’m not aware of any. I’m not aware of any at

475  this point. Maybe Mr. Ferrario is aware of it.

476

477 MARK FERRARIO
478 1 am not.

479

480 BRAD JERBIC

481  (Inaudible).

482

483 COUNCILMAN WOLFSON
484  Your Honor, Mayor —

485

486 MARK FERRARIO

487  I’m not either.

488

489 COUNCILMAN WOLFSON
490  (Inaudible).
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MARK FERRARIO
I don’t think the Supreme Court’s weighed in on this, Councilman Wolfson. But it goes, it, it’s a
broader issue. It puts you in a very difficult position, because I’ve, from what we can glean,
okay, the City believes it has a meritorious position in this lawsuit and has allocated substantial
City funds, public funds to defending and prosecuting those claims. So, you can’t simply ignore
those in evaluating APCQO’S ability to perform.
On the Gemstone case, which we raised, okay, when | met with City staff what | was told was,
it’s in litigation, we won’t consider it. Again, if they’re following Section 13.02, they can’t just
pass that off. They have to go evaluate that and to my knowledge that wasn’t done. And — |
think Ms. Rainey indicated that when she said they didn’t do a qualitative analysis.
On this issue as well, I wanna speak to one other thing that we were able to find, and this all goes
to APCO’S disclosures in their bid documents. A very important part of the Public Works’
bidding process has to do with the credibility of the bidder. And what — the bodies want is they
want you to come clean and tell them about your past, so you can make an informed choice as to
whether you should move forward with a certain contractor or not.
In the bid documents, there were questions raised regarding whether or not APCO had involved,
had been involved in any suits and what have you or access liquidated damages. In the material
that we forwarded to you, under Tab 21, we forwarded some minutes of the Board of Trustees
meetings for the North Las Vegas Library District back in 2006. And in 2006, APCO was
working on the library project and according to these minutes, were assessed liquidated damages
of $2,000 per day. The minutes will speak for themselves. They talk about APCO failing to
meet deadlines and to, and such and being given multiple opportunities and extensions. Now,
there is no reference in the APCO bid documents to that project. | will confess to you that |
don’t know if they ultimately paid those LDs. | don’t know the outcome of that. It may have
very well been a negotiated item, but again, this is what we could find given the — time that we
had.
So, when | step back from this, | do think that this process has been, in effect, perverted. | -
think that the decision by staff to rebid this was erroneous. | am dismayed by the fact that staff
did not put the time and effort in evaluating my client’s first bid on these qualification issues as

they did with APCO. This is something that — really kind of, and — I don’t know, I’m not casting
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dispersions but I’'m concerned. For example, in APCO’S bid they listed a couple of
subcontractors. And when — the qualifications of those subcontractors were questioned through
the vetting process, the City spent a ton of time calling, | think, a priest in New Orleans who was
a parishioner 20 years ago, and, hey do you remember this guy being on the job. And they went
to Chicago and they allowed APCO to list other pro, these subs to list other projects. They
didn’t do any of that with first our bid. Had they done that type of analysis with our first bid, we
wouldn’t be here now. We wouldn’t have had to go through the rebid process and my client
would be doing this project.

So, to step back, I think the pro, the process is hokey. | don’t think that you can look at the
material that is in front of you, both in staff’s files and in the material that | gave you, and
conclude that APCO is a responsive and responsible bidder based on the record that you have in
front of you because, to my knowledge, staff has not undertaken the obligation imposed by them
by Section 13.02 and the Nevada Revised Statutes dealing with the qualification of bidders.

So, with that, I will conclude because I, you, | won’t keep you here “til seven. | — would be
happy to answer any questions. And again, what 1’ve given is what we can accumulate in the
short period of time that we had to respond to this. And — in fairness to staff, they — met with
me. We had a full and fair vetting of ideas, and then this thing rapidly approached and we — put
together as much material as we can. But this — is problematic and I don’t think that this body

should move forward and award this contract to APCO today.

MAYOR PRO TEM REESE
Thank you.

MARK FERRARIO
Thank you.

MAYOR PRO TEM REESE
I do have a question of staff, | mean of — Mr. Jerbic and fellow Councilmembers here. Could
you go to 13.02 one more time ‘cause what he said to me makes sense. | — just need to

understand more about it because Councilman Ross mentioned that we have a State law that we
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551 have to take the lowest bidder.
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BRAD JERBIC
I’m — gonna have to step to the podium and read Item 13.02 in front of me but if Mr. Ridilla

from my office and Mr. Cervantes and Ms. Rainey will —

MAYOR PRO TEM REESE

Mr. (inaudible), you — wanna approach that question, please.

JOHN RIDILLA

In regards to the question about the research on litigation, we pulled all of the litigation files
from the Clark County website, including the complaints filed by AP or the complaint filed by
Gemstone, the — response filed by APCO, and we did an evaluation of those complaints. They

weren’t just an arbitrary, oh, it’s in litigation —

MAYOR PRO TEM REESE

No, no. My question —

JOHN RIDILLA

—and we’re gonna dismiss them.

MAYOR PRO TEM REESE

— my question is, Mr. Ferrario brought up a point where Councilman Wolfson and Councilman
Ross both stated that we have, as the State law requires us to take the lowest qualified bidder.
And he — read out 13.0, 13.02 where he’s saying that if this happened and this happens we don’t
have to do that.

COUNCILMAN WOLFSON

| think, excuse —
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JOHN RIDILLA
Mr. Ferrario, refresh my memory here, where you were quoting 13.02. There’s about 10

sections.

MARK FERRARIO

Invitation to Bid section, 13.02 here.

JOHN RIDILLA
Yeah, there’s (sic) like 15 sections to 13.02.

BRAD JERBIC

I think we need to separate a couple of issues here while they’re at the podium debating that.
NRS 338 requires that you must award the bid to the lowest responsive, which means they
answered the bid specs responsibly and responsible; they have a good track record; they’re not
incompetent; they can do it. If the response to the bid specs has given us materials we request,
and they’re responsible based on past performance, then it must be awarded. If | understand Mr.
Ferrario correctly, he’s talking about a specific section in the bid documents that, I think his
argument is, they were not responsive to and therefore, they don’t meet that prong of NRS 338

because they didn’t answer it. Is that correct?

MARK FERRARIO

You said it better than | did. That’s correct. There’s a problem with their documentation in that
they didn’t disclose the North Las Vegas Library situation, and they didn’t disclose the situation
with the City, is not even on their bid docs. | mean, at a minimum, they should have disclosed

that, so they’re not responsive.

BRAD JERBIC
(Inaudible).
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MARK FERRARIO

They mentioned Gemstone, but you’re correct, Mr. Jerbic, that is exactly the point I made.

BRAD JERBIC
I think that does require an answer from staff as to whether or not the staff’s opinion they are

responsive to the bid documents.

MAYOR PRO TEM REESE
Thank you.

BRAD JERBIC

And again, when we talk about responsiveness, there’s also another level of analysis, from time
to time you will find immaterial omissions. It seems to me that this, and — correct me if I’'m
wrong, things were not — included that we required, this would be a material omission. If staff

disagrees, 1’d like to hear it right now.

COUNCILMAN WOLFSON

Mayor Pro Tem?

MAYOR PRO TEM REESE

Yes, please.

COUNCILMAN WOLFSON
And | think we’re going in the right direction. Mr. Ferrario or staff, please read that section

again.

MAYOR PRO TEM REESE
And while — they’re getting ready to read that, | — want to announce to those folks that are
coming for our afternoon session, we still have some other items we have to go — through this

morning. So, we’re looking at probably at least having our morning session run another hour,
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with lunch, we have a closed door. So, we’re looking at least two — two o’clock or two thirty
before we reconvene. So, you’re welcome to sit here if you’d like. Just for your information,
it’s gonna be an hour or so before we — get to the afternoon items. Thank you. Mr. Ferrario,

you’re ready to answer that question that —

MARK FERRARIO

I am. | just wanted to apologize. | was in Los Angeles and | was thinking of Hotel 11 and I’'m
relying on my — folks and they paraphrase, but it’s in Section 13.02 and — the language is “in the
event that arbitration or litigation is pending, the bidder should provide evidence to the owner
that the disputes involved therein do not reflect negatively upon the bidder’s ability to perform
the project or for the most part, are in favor of the bidder.” And I think that given the posture of

your case with APCO, you can’t move forward with them as a bidder.

COUNCILMAN WOLFSON

Mayor Pro Tem.

MAYOR PRO TEM REESE
Yes.

COUNCILMAN WOLFSON

The language you just read —

MARK FERRARIO
Yes.

COUNCILMAN WOLFSON

—is in the bidding documents.

MARK FERRARIO
Yes.
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COUNCILMAN WOLFSON
So, it is incumbent on the bidder to subjectively determine whether they should respond or not,
and then, likewise, 1 think, if I follow your reasoning, it would be the responsibility of staff to

determine whether they’ve responded in appropriate way or not.

MARK FERRARIO
| -

COUNCILMAN WOLFSON

Is — that your point? | mean, staff knows that APCO’S in serious litigation with the City. It’s no
secret, so | guess it’s objective whether or not APCO decides to respond to that section of the
bidding documentation. And it’s, likewise, arguably a responsibility of the City staff to make a

determination whether they should have or not. Is — that right?

MARK FERRARIO
In part. I actually think it’s an affirmative obligation to disclose that to the City. Okay.

COUNCILMAN WOLFSON

They did not, correct?

MARK FERRARIO

They did not. And they didn’t disclose the North Las Vegas situation. | believe they, | — think
they did disclose Gemstone, but what’s important here, you have to look at these things as a
whole. The only way that makes sense, which is it’s, again, part of the bid package and so
everybody’s reading it. The only way it makes sense is that if you do disclose those items, and
then what happens is there needs to be a give and take. And the owner, in this case the City, has
to determine whether or not there is merit to the claims that are being made by that con, or
against that contractor. That’s what’s required here. It’s not simply, and | — disagree with — the
City Attorney on this. It’s not simply looking at cold pleadings in the courthouse. It requires

you to make a determination, or for the most part, are (sic) in favor of the bidder. You have to
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evaluate that. So, to go full circle, APCO, what — concerns me because these are credibility
issues, APCO didn’t disclose this, and they should have disclosed it. They should have disclosed
the North Las Vegas situation, but | — respect Mr. Mowbray, APCO’S attorney, who’ll come up
here. Maybe they resolved that, and | — had that caveat before.
I am reading from minutes of another public body that speak to problems with APCO. And so, |
don’t think APCO was the lowest, responsive and responsible bidder in this situation. And I’'m
troubled by the failure to disclose these items, which would have then prompted a vetting, and

that didn’t happen.

BRAD JERBIC
Mr. Ferrario, | don’t — mean to interrupt the Council here, but I want to try and focus this issue,

so we have a good record.

MARK FERRARIO
Okay.

BRAD JERBIC
I — want to ask our attorney, Mr. Ridilla, and Mr. Cervantes, the allegation that’s been made that

they were non-responsive to Section 13.02 N, is that accurate or not?

JOHN RIDILLA

Thirteen, there’s actually a paragraph at the end of Section 13.02, which describes fact that that
the contractor needs to submit a project that they successfully completed to meet the
requirements of the specifications. On that successfully completed project, if there’s litigation or
arbitration, they should disclose it. They’re not obligated to disclose arbitration or litigation on
other projects, only the project they success, successfully completed to fulfill the requirements of

the specifications.
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BRAD JERBIC
So, in other words, the — project has to be one similar to what you’re asking for in this bid spec, a
rehab of an historic building or whatever the limitations are. So, tennis courts that were built by
the City, which is the subject of the arbitration right now, or other projects would have to be

similar to this. And it’s your opinion that they’re not and, therefore, not required to be disclosed.

JOHN RIDILLA

Correct. They didn’t submit that single project to fill the requirements of the specifications. In
fact, they met the requirements of the specifications through their superintendent, which we
relayed in the second bid, where it could be the firm or the superintendent. They fulfilled that
through the superintendent, and | know Jorge can speak to the qualifications of APCO’S
superintendent ‘cause an ex, fairly extensive amount of work was done contacting the City of

Los Angeles’ folks about that.

MARK FERRARIO
But did -

BRAD JERBIC

That having been said, | want us to hear Mr. Ferrario (inaudible).

MARK FERRARIO

I’d like — to respond to that last point first because this is what’s troubling to me about this
because I’ve been doing this a long time. And part of the process, a very important part of the
public bid process is the meetings that are had, pre-bid, where you meet with staff and you have
a dialogue about what — is this all about, what do | need to have in there.

Listen to what Mr. Davis was telling the bidders the first time around when my client succeeded
on this very issue. Question, then he goes, “Well, we’ll evaluate it.” An attendee says, “So then
it’s the subject of criteria.” And this had to do with whether the — contractor had to have a
historic experience. “All I’m saying is, they, these are items that it says right here the owner

may take into consideration, including but not limited to, the criteria listed below. Okay.
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Okay.” Then there’s a further clarification. “If the superintendent has the experience required
that will meet the requirement for the general contractor, size and type of project, must have the
scope — and size, but superintendent can qualify on behalf of the GC.” That’s what the bidders
walked out of that first pre-bid meeting understanding. | guess everyone but APCO when they
filed their protest when they didn’t win.

On this other issue, | think you’ve got to read these documents as a whole, and if — the City
Attorney is now saying that a contractor, who’s applying for a public works project, does not
have to disclose instances where it is involved in litigation dealing with a failure to perform the
contract, such that you can make these qualitative evaluations, that would be news to me. And |
think that would be troubling and would be the need to rewrite your specs, because | don’t read it
as narrowly as the City Attorney does. | think that you have to read these as a whole, and the
only way it makes sense is you need to qualitatively evaluate whether or not this party is gonna

be able to perform on this contract.

JOHN RIDILLA

I think if you do read it as a whole —

MAYOR PRO TEM REESE
No, no, no, no, we’re not — going to go there. He’s made his point; you’ve made your point. | -
will allow you maybe three minutes after we hear, I‘m sure we’re gonna hear from APCO’S

attorney or Jorge, do you want to speak first?

JORGE CERVANTES

Yes, Councilman. 1 just want to clarify a couple of things he brought up on the North Las Vegas
issue. We did follow-up with North Las Vegas, part of the bidding process. We did, | talked to
the Director of Public Works in North Las Vegas. They pulled out their records. There were no
liquidated damages. There was a settlement that was made at the end, but no liquid damages

were assessed on that — one case.
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MAYOR PRO TEM REESE

Thank you. | see an attorney standing back there in the back. I didn’t—

MARK FERRARIO

I will move over.

MAYOR PRO TEM REESE

I will disclose the fact that Mr. Bilbray (sic) represented me in a case 12 or 13 years ago, and | —
don’t, I haven’t had any contact with Mr. Mowbray since that time, to my knowledge. 1 think
he’s been before the City Council a couple of times. | made that — disclosure at that time. |
don’t feel like I’m gonna be threatened here one way or the other. | think I can make a decision
based upon the facts (inaudible) —

BRAD JERBIC

I’m aware of the matter. | don’t believe there’s any continuing —

JOHN MOWBRAY
Right.

BRAD JERBIC

— representation, Mr. Mowlbray (inaudible).

JOHN MOWBRAY
There is not, Your Honor. |, and — in addition, there’s no creditor or debtor relationship, which

would also require (inaudible).

COUNCILMAN WOLFSON

Mayor Pro Tem, please?

MAYOR PRO TEM REESE
Yes.
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COUNCILMAN WOLFSON
May | please see the bidding documents that contained the section that we were just debating as

to whether or not bidder must provide information?

MAYOR PRO TEM REESE
Mr. Mowbray, please.

JOHN MOWBRAY

Yes, John Mowbray, Fennemore Craig, 300 South Fourth Street, 14 Floor, on behalf of APCO
Construction, the successful lowest responsive bidder for this project. | do need to make a
disclosure and that disclosure is as follows. | actually formed the non-profit entity at 300
Stewart Avenue Corp, Corporation on behalf of the City that will be managing the museum once
it’s done. 1’m not appearing today on that capacity but simply here as APCO’S advocate.

I’d like to point out that there’s been some discussion about the differential in the different bids.
The way | calculated it and as indicated in the addendum to today’s material, we’re talking about
a significant number. APCO came in after a full and fair vetting in the (inaudible) and bid in
$11,512,000 to complete this restoration project for the City of Las Vegas. The next bid, from
Flagship, came in at twelve million six hundred sixty-four thousand six hundred twenty-nine,
and we’re talking about a differential there of $1,152,629. Those are significant dollars. There
were significant 10 years ago, five years ago and even more significant today, given the tight
constraints of the budget and the fiscal impact on the City.

The City staff has vetted all of the protests purported by Flagship. They found them to be
without merit. | would defer to staff. | was gonna get up and talk about the North Las Vegas
project but staff did its homework, vetted that out and indicated they had a good resolution. So, I
would recommend and advocate that you follow your staff’s recommendation, award the

contract to the lowest responsive bidder, which is APCO Construction. Thank you.

MAYOR PRO TEM REESE
Any — questions of Mr. Mowbray?
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COUNCILMAN ANTHONY

I — have just a question.

MAYOR PRO TEM REESE

Please.

COUNCILMAN ANTHONY

Okay, so, | understand that we — we’re supposed to give this to the lowest bidder and there’s
other things that we need to think or | need to think about before I vote. But I guess what I need
to know is, is part of my decision making process, can | consider the current lawsuit that’s

pending between the City and APCO? Can | take that into consideration when | vote?

MAYOR PRO TEM REESE
Mr. Jerbic.

BRAD JERBIC

I think the advice from staff is no. I, let me make a little bit of a record on this too. It is not with
any joy | give this advice because we have been in a long, drawn out very expensive arbitration
with APCO that both sides are fiercely partisan about. Staff did try to present facts to this
Council some time ago to demonstrate that APCO was not a responsible bidder, and the decision
was made at that time to not disqualify. Having that record as background, | think that if there
were any challenge to awarding to APCO based on the fact that they’re not responsible now,
without any hearing on the tennis court litigation, without any facts being generated and with the
previous record that rejected disqualification at that point in time, that we would not be
successful in court defending that determination.

So, it would be my advice to you based on what I’ve just said that you should not consider that

litigation, as much as it pains me to say that.

COUNCILMAN WOLFSON

Mayor Pro Tem?
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MAYOR PRO TEM REESE

Yes.

COUNCILMAN WOLFSON
The document that was handed to me is titled Post Bid Opening Rules and Procedures. These

are the bid documents?

KATHY RAINEY
(Inaudible)

COUNCILMAN WOLFSON

It says, determination, this is 13.02, determination of responsible, and there’s language in here
which says, as a prereq, pre-requisite to the award of the contract, the lowest bidder or the best
bidder must be a responsible bidder as determined by the owner. In determining such
responsibility, the owner, that’s us, may take into consideration, including but not limited to, the
criteria set below. And Subsection E says, whether the bidder has breached any contracts with
the public agency or a person in this state or any other state during the five years immediately
preceding the date of submission of the bid.

Now, I guess that’s a question of fact whether or not they’ve breached any contract. Now, we’re

in litigation over the tennis courts, over breach of contract, are we not, among other things?

BRAD JERBIC

| believe that — you could — argue that.

COUNCILMAN WOLFSON
Okay.

BRAD JERBIC

For practical purposes, they did not follow the contract —
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MAYOR PRO TEM REESE

That’s — good enough, Sir.

COUNCILMAN WOLFSON

I guess my point is —

MAYOR PRO TEM REESE
That’s good enough.

COUNCILMAN WOLFSON

— and this is Mr. Ferrario’s point, I’m not trying to advocate for either side, I’m trying to
understand, is Mr. Ferrario’s position would be that at the very least they should have disclosed
that. They would say, we didn’t breach any contract. We’re not in a breach of contract litigation
or arbitration. But I think it’s pretty clear they are.

Then Subsection I, under 13.02, in determining the responsible bidder says, whether during the
five years immediately preceding the date of submission of the bid, the bidder has, as a result of
causes within the control of the bidder or a subcontractor or a supplier of the bidder, failed to
perform any contract. This is the same thing. It’s a question of fact whether there’s been a
breach of contract or whether APCO has failed to perform under the contract involving the
tennis courts.

But | guess my position in thinking out load is, that at least it should have been disclosed. It
wasn’t disclosed. If it wasn’t disclosed, they’re not a responsible bidder. If they’re not a
responsible bidder, then we don’t have to award the contract to them. Now, I’m not saying that’s

my conclusion. 1I’m just trying to understand the issue.
JOHN MOWBRAY

Well, I would like to address those points. First of all, the City has awarded two contracts since

the inception of the arbitration proceedings over the tennis court, two and both —
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MAYOR PRO TEM REESE

But again — though, 1 don’t wanna interrupt you, we’re talking about one before that, and it’s just
as important as those two that we awarded since then. And there — was, | think extenuating
circumstances, hasn’t been brought out yet, of why we went ahead and awarded that contract for

Centennial Hills Cen, Center out there.

JOHN MOWBRAY
Well, and the other fact is, disclosures deem in part information that is not readily known. If
there’s one entity in the state that is acutely aware of the on-going dispute between APCO and

the City over the tennis courts, it’s actually the City and the staff. This was all vetted out.

COUNCILMAN WOLFSON

Let me —

JOHN MOWBRAY

What we could have done, are you suggesting —

COUNCILMAN WOLFSON
Mayor Pro Tem.

JOHN MOWBRAY

— Council --

COUNCILMAN WOLFSON
Forgive me. | agree with you. 1I’'m not saying it’s solely the responsibility of APCO. | would
submit, that perhaps, the City had some responsibility because they were aware of what we’re

talking about.
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JOHN MOWBRAY

Well, 1 would also submit that that the arbitration has not been concluded yet. It’s still in the
arbitration phase. There’ve been no findings of fact. And, what you’re suggesting, taken to its
logic conclusion, would be that APCO would be blackballed from any job ever until that
arbitration is concluded. And that’s not the case and that’s not the law, and that should be the

decision of this Council.

COUNCILMAN WOLFSON

Mayor Pro Tem —

MAYOR PRO TEM REESE
Yeah.

COUNCILMAN WOLFSON

Please. The only thing I am suggesting in this analysis is that perhaps there should have been
information provided so that we could consider it. It’s not a deal breaker, Mr. Mowbray. I’'m
not suggesting that just because they’re in arbitration and if they would have disclosed that, oh,
then we’re not gonna award the contract to APCO. 1’m suggesting that it’s another factor for

this Council to properly consider. That’s all.

MAYOR PRO TEM REESE

Thank you. Any — other questions from the Council? Mr. Ferrario, you got —

MARK FERRARIO

I just have one brief comment.

MAYOR PRO TEM REESE

Three — minutes.
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MARK FERRARIO
It won’t even be three minutes. | just want to say, | appreciate you folks taking the time to
consider this. This is a, it’s a difficult issue but if you would look at again, 1 would call your
attention to Tab 21, and this speaks directly to what was required to be disclosed on Attachment
6 in the bid. These are the meeting minutes dealing with APCO’S performance on the Aliante
Library project. Director Laruy, I’m going to butcher this name, told the board that the original
completion date for the library was January 25". It was extended to February 25", at APCO’S
request. When it was clear APCO would not finish the project by February 25", they asked
when it would be done. The, their Project Manager, Joe Pelan, said that if she would give him
until March 10", the project would be completed. The completion date was then extended again
in writing until March 10", 2006. As the project was not even close to being completed on
March 10", liquidated damages were instituted as of March 11", 2006, at $2,000 per day per the
contract.
And it goes on and it talks about the — liability being incurred by the Library Board for $500 per
week for storage and then it goes down, it says Bob Garlow, Project Manager, reported that
APCO had scheduled a walk through to develop a punch list on March 21%. The architects, Mr.
Garlow and several of the pertinent consultants and inspectors arrived, and it was clear that
APCO was nowhere near ready. The City’s team instead developed a construction completion
list which has been sent to APCO and Golden Welch. And then it says, Mr. Garlow spoke of the
lack of performance, poor workmanship and the lack of attention to detail and stated he has
repeatedly discussed these issues with APCO’S project superintendent.
I think, at a minimum, something that reached that level in a public body should have been
disclosed on APCO’S bid sheet. Now, whether there was an, again, |1 don’t know what the
resolution was, | don’t know if there was a compromise on the LDs, but it certainly, that speaks
to non-performance on the library project. With that, given you a lot of material, | — again, do
not believe that APCO is the lowest responsive, responsible bidder, and | think that, for that

reason, you should reject awarding this contract to APCO.
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BRAD JERBIC
Mr. Mayor Pro Tem, before they go any further, | just wanted to do some housekeeping

business. Mr. Ferrario, have you filed your materials with the Clerk already in addition with —

MARK FERRARIO

Yes, yes, we did.

BRAD JERBIC
And Ms. Rainey and Mr. Ridilla, are there any materials that the City has that you want to file
with the Clerk at this time?

KATHY RAINEY
Yeah, | — can certainly file the file | put together.

BRAD JERBIC
I’m sorry to interrupt. | just wanna make sure the record had everything in it because | suspect

litigation may flow from this.

MAYOR PRO TEM REESE
Any, yes, Sir.

COUNCILMAN ANTHONY
I guess — I need to know, I mean, Councilman Wolfson’s point about the contract, did they
breach the contract by not putting that information on, as far as, on the lawsuits? Is that a

violation of the contract?
MAYOR PRO TEM REESE

I — guess that’s a decision we have to make. You —and | have to sit up here and we — have that

ability to say yes or no.
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COUNCILMAN WOLFSON

Mayor Pro Tem?

MAYOR PRO TEM REESE
Yes.

COUNCILMAN WOLFSON
Kathy, I’d be interested in either you or Jorge’s response to that. Do you feel, now that we
flushed it out a little, and | think that’s why we’re — having such a long discussion, is we’re

flushing out the issues.

KATHY RAINEY
With - regard to —

COUNCILMAN WOLFSON

Do you think they should have com, they should have provided information concerning, at least,
the litigation that they’re involved with the City, the arbitration over the tennis courts and maybe
this North Las Vegas issue. Do you think that they should have been, do you think that APCO
should have provided that information pursuant to Paragraphs E and L of 13.02 of the bidding

documents?

KATHY RAINEY

The, with regard to the North Las Vegas, the bid forms that we provide them ask for that
information only for the projects that — they list as their experience. That was not one of the
projects that they listed as pertinent experience, so we didn’t give them the opportunity on the
bid form to — do that. We don’t ask that for every project that they’ve ever done in their history
to provide that information. It’s just not, it’s not in any of the bid submittal forms that we ask

them to submit.
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MAYOR PRO TEM REESE
We just —

KATHY RAINEY

With regard to the information regarding the on-going litigation with or arbitration with the City,
it was not our expectation. We’re well aware of the on-going arbitration. So, it wasn’t
something we were looking for. It wasn’t something that was a surprise to us that they didn’t
submit. We did not provide nor do we in our normal bid process have a form specifically for
bidders to provide that information. We usually, typically ask for it. If — you look at that section
of 13.02, where | put the arrow, it’s typically requested for project they’re submitting with regard

to that of similar type and scope.

COUNCILMAN WOLFSON
Mayor Pro Tem.

MAYOR PRO TEM REESE
Yes.

COUNCILMAN WOLFSON
Who drafted this document? Is this a product of the City?

KATHY RAINEY
It’s a product of the City with the assistance of the City Attorney’s Office.

COUNCILMAN WOLFSON

I guess my observation would be that this documentation goes out to all of the bidders.

KATHY RAINEY

Correct.
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COUNCILMAN WOLFSON

So -

KATHY RAINEY

It’s in the instruction to bidders.

COUNCILMAN WOLFSON
Sure. Bidder number one, | think, could easily rely and have an expectation that all of the
bidders would comply with the document. And I guess it comes down to just a reasonable

interpretation of what this means, and when it says that the —

KATHY RAINEY
The, actually, in the Statute, it conforms almost directly with what the Statute says, shall be used

to determine —

COUNCILMAN WOLFSON
Okay.

KATHY RAINEY
— what’s to be considered responsive and responsible. So, we don’t use, we don’t add a lot of

words to what the Statute says.

COUNCILMAN WOLFSON

So, | guess the question then comes down, among others, is whether or not APCO complied with
Section 13.02 E and L. E talks about, questioned whether the bidder has breached any contracts
with a public agency and the City is a public agency, during the past five years, and whether they
performed or performed any contracts. So, | guess that’s a question of fact that we have to

determine —
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KATHY RAINEY
Right. And the — guidance —

COUNCILMAN WOLFSON

— whether or not they have complied —

KATHY RAINEY
Right.

COUNCILMAN WOLFSON
— with this bidding document.

JOHN MOWBRAY
If may | interject, | believe that’s only applicable if APCO was submitting a project of like kind

for the one on the bid. Is that correct?

MAYOR PRO TEM REESE

| —don’t mean to —

KATHY RAINEY
Yes.

COUNCILMAN WOLFSON
(Inaudible).

MAYOR PRO TEM REESE

I don’t mean to interrupt. We — gave you ample time —

KATHY RAINEY
Right.
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MAYOR PRO TEM REESE

—and so we’re — going — back and forth now.

JOHN MOWBRAY
Okay. Could I ask, just make a record, so we have a real clear record of the document,

Councilman Wolfson is referring to.

COUNCILMAN WOLFSON

Yes, what | was referring to is, I think, what Kathy provided to me —

KATHY RAINEY
This is in the invitation to bid Section 13.02.

COUNCILMAN WOLFSON
It’s — labeled letter D, Post-bid Opening Rules and Procedures.

JOHN MOWBRAY
Very good.

COUNCILMAN WOLFSON
And | was reading from Section 13.02, and | think, we should probably make a copy of this for

the record too.

MAYOR PRO TEM REESE

Thank you. And — | wanna put on the record also, | — know many, many years ago, | asked to
clarify this bid, bidding process so we wouldn’t — be here on — items like this today. And one
thing | stressed was every bidder has to be at the pre-bid conference, and none of ‘em are to
leave that conference with any questions on their mind. And | — have a hardest, | have a hard,
heartburn over the fact that we’re here on the second bid for the reasons stated on the record.

And — it just bothers me to think that we — can award this protest and go out and rebid all over
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again on stuff just like this bid pro, protest today. And I — think that if — we put out something
for bid and we have somebody there that’s in charge, is there any questions, is there any
questions before you leave? If they walk out and if they don’t perform, if they don’t put on that
— bid list all those things, then they’re disqualified, automatically they’re disqualified. And so,
maybe we don’t have enough bidders, maybe — it is too high. But to me, what we’re, what’s
gonna happen here today, now, is we’re gonna have a project in the City of Las Vegas that’s
gonna be detained for a couple more years, because of the bid process that we have.

And | — love my staff; they do a great job for us. You know? But, to me, on the first bid, if
people walked out of there with questions, then it’s their own fault. They shoulda (sic) been
disqualified, and we give to the lowest bidder.

Any other questions or comments?

COUNCILMAN ROSS

I do-

MAYOR PRO TEM REESE
Thank you.

COUNCILMAN ROSS

— Mayor Pro Tem.

MAYOR PRO TEM REESE

Councilman Ross.

COUNCILMAN ROSS

We just dealt with this a couple months ago, on another project in the City of Las Vegas, where
the bid specifications weren’t — clear enough, apparently, for the bidding contractors. Betsy, you
have got to direct, between you and Jorge, we’ve got to have better documents. And, I’'m with
Mayor Pro Tem; if contractor “A” does not comply with subsection “B” or “C,” they’re gone.
There’s no leniency here. And if there’s information that we need to know, we need to know

that. And I recognize how this came about and why they’re here and — the whole protest process,
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and what it says in our bid documents. We’ve gotta do something better with those bid
documents. | said it a couple of months ago; | said it four years ago. This isn’t new. You cannot
continue to put this Council and this Mayor in this position, to deal with these things and beat
these things up for hours and hours at a time. There’s got to be some clarity in there. We’ve got
to know everything about that contractor, everything about that contractor. It’s our Public
Works. This is for the people of the City of Las Vegas. We need to know these things.

And I don’t know what the answers are. We’re gonna have to rely upon you for those answers.
And you made a comment, too, I think a couple months ago, that because the market’s changed
so much, construction’s down so much, we’re gonna see more of these. If that’s the case, then
get us in a better position with our bid documents, so we don’t have to do this at a City, at the
City Council level. It’s clear, it’s concise, and everybody knows that they’re all playing on the
same le, same — field. And, I’ll just look to you for — the answers to that.

But, it’s quite frustrating for us to be put in this situation and have contractors not understanding.
And, I’'m with Mayor Pro Tem, you walk out of that bid, that pre-bid conference, you have
questions, you better get ‘em in. Make sure you understand the documents. I’m not pointing the
finger at anybody. I’m not blaming one contractor or another, but we’ve got to find a better way

to do this, especially in this economy. Thank you, Mayor Pro Tem.

MAYOR PRO TEM REESE

Thank you. Any other comments or questions? 1’d entertain a motion, please.

COUNCILMAN WOLFSON

Mayor Pro Tem?

MAYOR PRO TEM REESE
Yes.

COUNCILMAN WOLFSON

First of all, is there, is time of the essence on this?
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KATHY RAINEY
The bids, yeah, the bids will expire on July 5th; they have already been extended 60 days.

COUNCILMAN WOLFSON
If | abeyed this for two weeks, until our July 1st meeting, we’re still under that timeframe; is that
right?

KATHY RAINEY

Correct.

COUNCILMAN WOLFSON

Secondly, Mr. Jerbic, if | wanted to take this under advisement, I mean, | hate to use that term,
but, if I wanted to flush it out a little bit more with staff, am I allowed, is this Council allowed to
do that?

BRAD JERBIC
Absolutely.

COUNCILMAN WOLFSON

Okay. Mayor Pro Tem, I’m not sure how you feel about this, but —

MAYOR PRO TEM REESE

Well, | would — wanna put on the record that we would limit the time just between the
Councilmembers. | don’t think we need a full blown representation again from either flag,
Flagstone, or | mean, Flagship and/or APCO. 1 think we — can cut this down to just a little bit of

time if you want to do that. | don’t think we need to have a full blown presentation again.
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COUNCILMAN WOLFSON
No, | — agree. So, my motion would be to abey this until our next meeting, which would be July
1st. | don’t think the expectation is to receive anymore presentations from either sides (sic),

unless any of the Councilmembers —

MAYOR PRO TEM REESE

— might have (inaudible) —

COUNCILMAN WOLFSON
— voice a desire in the next two weeks. We can certainly have our own individual meetings with

— the parties involved and staff. But I’m just not ready to make a motion either way right now.

JOHN MOWBRAY

Well, Your Honor, I — understand that you were provided with a book of materials, which we
have not seen, and there were some new things brought up today outside the four corners of the
three items of the protest. Our position would be that you ought to stay within the three items
addressed in the protest letter that were adequately addressed by staff and not enlarge it. Because
if you’re gonna consider these other materials that go beyond the scope, | was here two months
ago and was given the courtesy by the Mayor to speak, but the same objection that, since, or we
had not filed a formal protest; it was, basically, an advisory opinion.

In this case, we need to stay, I think, within the record, the — (inaudible), process and the
recommendations of staff and not go beyond that, because it wouldn’t be fair then to consider
what was added on today, and then not give us a chance to respond. | would just submit that we
stick with the recommendations of staff and stay within the four corners of their

recommendations.
MAYOR PRO TEM REESE

I would allow —, if anything new is brought in to the next, at the next meeting, that you would

have an opportunity to respond to that, yes. That — would be foolish if we didn’t do that.
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MARK FERRARIO
And | will provide this gentleman with Mr. Mowbray with a duplicate copy of the book
forthwith.

MAYOR PRO TEM REESE
Thank you.

COUNCILMAN WOLFSON

With that in mind, my motion is to abey this until our July 1st meeting. And | would like to
ask Mr. Jerbic. Is it appropriate for this Council to ask you for a legal opinion? Now that we’ve
flushed this out ad nauseam, my question is the applicability of that Section 13.02 that we were

discussing, those sections, I think it’s “E” and “L"-

MAYOR PRO TEM REESE
u|111 “E" and uln -, yeah.

COUNCILMAN WOLFSON
Okay. | thought it was “L” because it came after “K”, but the two sections | read, is it

appropriate, Mr. Jerbic, for us to ask you for a legal opinion?

BRAD JERBIC

That’s what we’re here for, absolutely appropriate.

COUNCILMAN WOLFSON

That’s — part of my motion, | guess.
MAYOR PRO TEM REESE

I don’t always agree with you, though. You’ve heard the motion. Any question on the motion?

Would it be — possible to make this a time certain?
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BEVERLY K. BRIDGES

Let’s see, morning. You could put it as the first discussion item if you want to, in the morning.

MAYOR PRO TEM REESE
That’ll be fine. That’ll be the first discussion item in the morning. You’ve heard the motion.
Any questions on the motion? Hearing none, cast your vote, please. Please post. Motion
carries. (Motion carried with GOODMAN and TARKANIAN abstaining and BARLOW
excused.)

(END OF DISCUSSION)
/ac; Ic; gpb/ac; Ic
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